Chair David Alvarez
Environment Committee
San Diego City Council
202 C Street, 10th Floor
San Diego, CA 92101
Re: Written comments on City of San Diego’s requirement to implement Drought
Level 2 mandatory restrictions under State Water Board emergency rules
Sent via email
Dear Chair Alvarez,
Thank you for considering San Diego Coastkeeper’s oral comments at the July 23
Environment Committee meeting. We appreciate you allowing us the time that you did,
and for allowing follow up written comments to our in-person comments.
It is quite clear to Coastkeeper that City staff have misunderstood the new emergency
regulations adopted by the State Water Board in response to the record drought our
state and region are facing, and that are set to take effect August 1, 2014. Below we will
address why the City is required to implement its Drought Level 2 mandatory
conservation measures under the emergency regulations. We will also address the
inconsistencies or inaccuracies with information and interpretations provided by city
staff.
As mentioned in our oral comments, the California Water Code1 requires water suppliers
throughout the state (including the City of San Diego) to adopt Water Shortage
Contingency Plans (WSCPs). Those WSCPs must contain, “stages of action to be
undertaken by the urban water supplier in response to water supply shortages, including
up to 50 percent reduction in water supply, and an outline of specific water supply
conditions that are applicable to each stage.”2 In direct response to this Water Code
section, the City adopted its drought level responses 1-4 as stages. These drought
levels are incorporated into the WSCP, the Urban Water Management Plan, and the
City’s Municipal Code.3
As you are likely aware, Drought Level 1 Response contains voluntary measures and is
meant to address reductions of up to 10%. The City is currently under Drought Level
Response 1. Importantly, Drought Level 2 responses are mandatory and are meant to
address up to a 20% reduction. This, not coincidentally, is the same 20% reduction in
use number the governor has called for statewide in response to this drought. Drought
Level 2 responses include mandatory restrictions on irrigation, including days of the
week for watering and time limits on watering stations, among other measures.
The prescriptive section of the new emergency regulations that applies to water
suppliers is quite brief. It reads, “To promote water conservation, each urban water
supplier shall implement all requirements and actions of the stage of its water shortage
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San Diego Municipal Code Chapter 6, Article 7, Division 38: Emergency Water Regulations. The drought
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2

contingency plan that imposes mandatory restrictions on outdoor irrigation”.4 The
City’s own WSCP contains the following language: “Water conservation measures
called for in Drought Level 1 (Water Watch) are voluntary. Levels 2, 3, and 4 each call
for mandatory water use restrictions.”5
As noted above, initial stage of the City’s adopted WSCP that addresses mandatory
restrictions on outdoor irrigation is Drought Level 2 Response. Therefore, the City must
implement Level 2 as of August 1, 2014. To do otherwise would be to violate the
provisions of the emergency rules.
City staff have made several explanations as to why this provision does not require the
City to move to Drought Level 2. The first explanation involves the fact that the City has
adopted some permanent mandatory year-round restrictions, and that these restrictions
are the equivalent of the Drought Level 2 response and the State Board’s requirements.
City staff expressly stated at the Environment Committee meeting on July 23 that the
permanent restrictions in place by the City mirror the Drought Level 2 response of the
San Diego County Water Authority and the State Board’s requirements. This is
incorrect. Below is a table listing just some of the important differences between the
City’s (and the County Water Authority’s) Drought Level 2 responses, and the permanent
restrictions already in place in the City. Importantly, restrictions on days of the week and
times for watering stations are absent from the City’s current existing permanent
restrictions.
City of San Diego Drought Level 2
Restrictions. (Similar to SDCWA
restrictions)
Landscaped areas, including trees and
shrubs not irrigated by a landscape
irrigation system governed by Section
67.3806(b)(2) shall be watered no more
than three assigned days per week by
using a hand held container, hand-held
hose with positive shut-off nozzle, or low
volume non-spray irrigation (soaker hose.)
Limit lawn watering and landscape
irrigation using sprinklers to no more
than ten minutes maximum per
watering station per assigned
Day during the months of June through
October and no more than seven minutes
maximum per watering station per
assigned Day during the months of
November through May.
Stop operating ornamental fountains
except to the extent needed for
maintenance
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Are these restrictions present in City’s
Permanent and Ongoing Mandatory
Restrictions?

NO

NO

NO

New emergency regulations, Section 865(b)(1), emphasis added.
City of San Diego Urban Water Management Plan, Appendix B, Water Shortage Contingency Plan,
emphasis added.
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As shown above, the permanent mandatory restrictions do not mirror either the County
Water Authority’s Drought 2 response or the City’s Drought Level 2 response, and some
very important required outdoor irrigation provisions are left out.
Additionally, City staff and attorneys have expressed that the State Water Board did not
expressly call for a numbered stage to be implemented (i.e “shall implement Drought
Level 2”) because they wanted to build flexibility into how water suppliers addressed the
Board’s rules. Staff explain that because different water suppliers label their stages
differently (such as “levels” or by color-based codes), alternative schemes besides
implementing drought level 2 will adequately comply with the State Board’s emergency
requirements. This, too, is incorrect. The State Water Board did not specifically require
a numbered stage to be implemented because it understands each supplier’s WSCP
stages look somewhat different (for example, while the mandatory outdoor irrigation
restrictions might begin in stage 1 of some suppliers, they might begin in stage 2 in other
water contingency plans). However, the Board regulations do expressly require the
implementation of “the stage” of the WSCP that includes mandatory irrigation
schedules. If the State Water Board wanted to allow the type of flexibility that City
staff asserted they are allowing, the Board would have called for implementation
of “measures” or “actions” or a range of alternative schemes that contain
mandatory irrigation restrictions.6 They did not. Instead, the regulations expressly
and clearly state that “the stage” of the WSCP that contains mandatory outdoor irrigation
restrictions must be implemented. That “stage” for the City of San Diego is Drought
Level 2 Response. The State Board purposefully and intentionally used the “stage”
language it used to meet its goal – the implementation of statewide drought responses
with mandatory irrigation measures to achieve meaningful reductions in use.
Furthermore, it is equally important to note that the permanent mandatory regulations
cited by the city are not included within the stages of the drought response. They are in
a separate section of the City Municipal Code7. The permanent restrictions are distinct
and separate from the Drought Level Response stages adopted by the City, and they do
not mirror the required irrigation restrictions as shown above. Therefore, to interpret
these separate mandatory regulations as “the stage” is inappropriate. What is required
by the new regulations is adoption of a particular stage of the plan.
City staff and attorneys have also pointed out to me in personal communications that the
language of the new regulations could be interpreted as meaning that the City could be
mandated to implement all of its irrigation restrictions under levels 2, 3, and 4. This is
not the case, however, as the regulations clearly limit their requirement to a single stage
(“the stage”) in the regulations, and not “all stages”. The stage is Drought Level 2
Response.
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In fact, the only alternative to adopting Drought Level 2 allowed in the emergency regulations is
contained in Section 865(2), which allows suppliers to instead develop an alternative plan that includes
allocation-based rate structures that meets requisite conservation goals. If the Water Board had wanted to
allow additional “functional equivalent” schemes, it would have expressly allowed exceptions. It did not do
so.
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The permanent restrictions are listed in section 67.3803, while the drought stage restrictions are in
sections 67.3805-3808. The permanent restrictions have not been incorporated into any drought stage
and are not equivalent to the Drought Level 2 irrigation measures.

While San Diego Municipal Code has its own section listing the procedures to follow in
moving from one stage to another8, that section is superseded by the State Board’s new
regulations that require a move to Drought Level 2, and therefore is not applicable in this
case.
It should also be pointed out that the County Water Authority today adopted its Drought
Level 2 mandatory restrictions because it fully understands the regulations and the
obligations of its member agencies. While the SDCWA is not covered by these
regulations due to its status as a wholesaler and not supplier, it does need to adopt
these measures to trigger certain of its member agencies to adopt their Level 2 drought
mandatory restrictions. Interestingly, each of the City’s 10 representatives to the County
Water Authority voted in favor of implementing the Drought Level 2 county-wide. While
the rest of the County moves towards its required measures under these emergency
regulations, the City of San Diego refuses to follow the law and will be in violation if it
continues its present course.
It is important to keep in mind that from a practical perspective, the permanent
provisions to which the staff refer as an adequate response to achieve water
conservation targets have been in place since the beginning of the drought. Yet, water
use in San Diego has increased during this drought as compared to last year. The
current measures are insufficient to realize conservation goals and the State Board was
aware of this in passing these new rules. Additionally, voluntary restrictions have been
shown to be far less effective at achieving meaningful and substantial conservation.9
San Diego Coastkeeper hopes this information is helpful to the Chair and the
Councilmembers of the City’s Environment Committee, as well as to city staff. We thank
you for allowing us this opportunity to provide further comment on the requirements
under the new State Water Board regulations and the City’s resulting obligation. We
also greatly appreciate the attention the Environment Committee is giving to
conservation in this time of record drought, and for your comments following our
presentation. Lastly, we urge you to do everything in your capacity to see to it that the
City implements its Drought Level 2 Response in order to comply with the law and not be
in violation.
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Section 67.3809
See, for example a recent study from UCLA on use reductions in Los Angeles during the 2007-2009
drought which reached similar conclusions: “Our results indicate that mandatory restrictions are most
effective at reducing water consumption for [Single-Family Residential] households. The greatest impact of
measures resulted from the combination of mandatory watering restrictions and the price increase, which
led to a water reduction of 23% in July/August 2009, while voluntary restrictions led to only a 6% reduction
in water use. (Mini, 2013).” See also: Kenney, D. S., Klein, R. A., & Clark, M. P. (2004). Use and effectiveness
of municipal water restrictions during drought in California. JAWRA Journal of the American Water
Resources Association, 40(1), 77-87, and Kenney, D. S., Goemans, C., Klein, R., Lowrey, J., & Reidy, K. (2008).
Residential Water Demand Management: Lessons from Aurora, Colorado. .JAWRA Journal of the American
Water Resources Association, 44(1), 192-207
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Sincerely,

Matt O’Malley
Waterkeeper
Legal & Policy Director

CC:
Marti Emerald, Environment Committee, City Council, martiemerald@sandiego.gov
Lori Zapf, Vice Chair Environment Committee, City Council, loriezapf@sandiego.gov
Ed Harris, Environment Committee, City Council, edharris@sandiego.gov
Mike Hansen, Office of the Mayor, mhansen@sandiego.gov
Ray Palmucci, City Attorney’s Office, rpalmucci@sandiego.gov
Halla Razak, Director of Public Utilities, HRazak@sandiego.gov
Brent Eidson, Public Utilities, BEidson@sandiego.gov

