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Pursuant to Public Employment Relations Board ("PERB") Regulation 32620(c), the

20

Poway Unified School District ("District") submits its Position Statement with respect to the

21

above-referenced unfair labor practice charge ("ULP Charge" or "Charge") filed by the Poway

22

School Employees Association ("PSEA" or "Charging Party") on or about February 27, 2015.

23

This Position Statement is filed on or before the April 1, 2015 deadline.

24

investigation of the allegations set forth in this Charge is ongoing and the District specifically

25

reserves the right to supplement the information provided in response to the Charge in future

26

proceedings in this matter, if any.
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INTRODUCTION

The District's

27

In this Charge, PSEA asserts that the District and the Poway Federation of Teachers

28

("PFT") violated the Educational Employment Relations Act ("EERA''), and specifically,
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1

Government Code section 3547, by failing to present their reopener proposals in a public meeting.

2

As discussed more fully below, PSEA lacks standing to bring such a Charge, the Charge is

3

defective inasmuch as it fails to name PFT as a co-respondent, the District and PFT have

4

subsequently voluntarily complied with the legal sunshining requirements making further

5

proceedings in this matter unnecessary, and certain remedies requested

6

unconscionable.
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by PSEA are

FACTUALBACKGROUND
The District and PFT utilized a bargaining process referred to as Interest-Based Problem

0

10

Solving ("IBPS") from approximately 2001 through 2014.

a()

11

productive bargaining relationship using the IBPS process. During this time period, attorneys

12

have not been involved in negotiations between the District and PFT.

n::

The District and PFT have had a

Without admitting any other allegations set forth in the Charge, or set forth in any other
correspondence or statements made by Charging Party, the District acknowledges that the District
and PFT failed to sunshine reopener proposals for the 2014-2015 school year. PSEA's Charge
alerted both the District and PFT to the fact that they were required to sunshine reopener proposals

.

17

irrespective of their use of the IBPS process. Once put on notice, both the District and PFT have

18

been proactive to cure any defects, as such omissions were unintentionaL
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In researching the history of sunshining between the District and PFT, minutes of the

20

District's governing board disclose both the District and PFT "sunshined" initial proposals for a

21

successor agreement on April 16, 2012. (These Board documents are attached as Exhibit 1 and

22

incorporated by this reference.) PFT reported in a recent "negotiations update" that its records

23

show previous PFT president Don Raczka sunshined a proposal to the District in or around 2006

24

which noted:

<{

25

27

Please consider this letter as the Federation's required notice ....
Using the Interest Based Problem Solving process, parties of the
Federation and District negotiated our Bi-Lateral Agreement as a
'Living Contract,' one whose provisions may be changed, by mutual
consent, throughout the term of the agreement.

28

However, as shown above, the records of the District's governing board indicate both the District

26
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1 and PFT sunshined their initial proposals on the 2012-2015 contract. (See Correspondence from
2

PFT President Candy Smiley, attached as Exhibit 2 and incorporated by this reference.)

3

Because

4

negotiations model involving the presentation of official proposals, neither District nor PFT

5

representatives

6

proposals.

7

correspondence, PFT President Smiley acknowledged:

8

~

1

realized that they were nonetheless required by law to sunshine reopener

Both the District and PFT have admitted their errors.

For instance, in her

Although PFT and PUSD practice on-going, year-round
negotiations, with no end date, this practice does not supersede the
law. The District and PFT should have "sunshined' their initial
proposals. I accept full responsibility for not £eing educated nor
informed of our practice vs. the law. (Exhibit 2. )

9

0

District and PFT utilized an IBPS process, rather than a more traditional

0
0:::

10

00

11

Charging Party has "capitalized" on the District and PFT' s inadvertent om1ss1ons to

12

incense PSEA members and the Poway community, and have accused the District of engaging in

13

deceptive practices and purposely failing to inform the public of the status of its negotiations with

14

PFT. (See PSEA bargaining updates, prepared by PSEA President Lynette Turner, attached as

15

Exhibit 3 and incorporated by this reference.
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For instance, PSEA claimed in this "update" that:

THE DISTRICT'S DECEPTION
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***

18

The District is trying to give away all of next year's money
to PFT before PSEA can return to the table to negotiate for
restoration of positions and hours, health and welfare parity, and
improved vacation accrual rates. (Exhibit 3.)

19
20

PFT President Smiley responded to PSEA's outlandish and inflammatory allegations.

21

(Exhibit 2.)
22
23

To remedy its failure to sunshine its reopener proposal to PFT, the District sunshined an
reopener proposal at the March 10, 2015 regular meeting of its governing board. The item was

25
1

26
27

Again, the District and PFT were working without the assistance of legal counsel.

2

The District and PFT, in their written documents, repeatedly inaccurately refer to the reopener
proposals as initial proposals.
3

28
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Also available at http://www.poway-psea.org/wp-content/uploads/2014/04/PSEA-BargainingUpdate-7-w-attach.pdf
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1

2

3
4
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described as follows:
Currently Poway Unified School District and Poway Federation of
Teachers are in the third and final year of a Collective Bargaining
Agreement which expires on June 30,2015.
Under California Government Code Section 3547, the presentation
and adoption of the District's initial proposal for contract
negotiations is a two-step process. First, it must be presented at a
meeting of the Board of Education and then after a reasonable time
to allow the public to become informed, at a second meeting of the
Board, there will be a public hearing on the District's initial
proposal and the Board would adopt its initial proposal. Tonight the
Board will make public its initial proposal to PFT.
The initial proposal from the District is attached.

0
0:

10

(The March 10, 2015 governing board meeting documents are attached as Exhibit 4 and

0{)

11

incorporated by this reference.)
Similarly, PFT prepared a reopener proposal for sunshining at the District's March 10,
2015 governing board meeting. (Exhibit 4.)
As stated above, it is the present intention of the District's governing board to adopt the
sunshined reopener proposal to PFT at its next regular meeting on April20, 2015.
In addition, both the District and PFT have elected, out of an abundance of caution, to re-

z

start negotiations anew once the sunshining process is completed (after April20, 2015).
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The District emphasizes that despite PSEA's status as an employee organization under the

19

EERA, PSEA does not present any allegations regarding any alleged unfair labor practice under

20

Government Code section 3543.5.

21

Government Code section 3 54 7.

n
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The only claim in this matter is brought pursuant to

01.

ARGUMENT IN SUPPORT OF DISMISSAL OF CHARGE

24

PERB Regulation 32615(a)(5) requires that an unfair practice charge include a "clear and

25

concise statement of the facts and conduct alleged to constitute an unfair practice." Thus, the

26

charging party's burden includes alleging the "who, what, when, where and how" of an unfair

27

practice. (State of California (Dept. of Food & Agriculture) (1994) PERB Decision No. 1071-S

28

(citing United Teachers-Los Angeles (Ragsdale) (1992) PERB Decision No. 944).) Mere legal
- 4POSITION STATEMENT OF RESPONDENT POWAY UNIFIED SCHOOL DISTRICT

conclusions will not suffice to state a prima facie case. (Charter Oak Unified School District
2

(1991) PERB Decision No. 873.) Here, the Charge is presented by PSEA as a putative "member

3

of the public" and states that the "specific Government ... Code section(s) ... alleged to have been

4

violated is/are: Government Code Section 3547[.]" (See Charge.)

5

In Attachment A to the Charge, PSEA provides alleged background regarding discussions

6

PSEA claims occurred in negotiations sessions between the District and PSEA, presumably to

7

support PSEA's contention that the Charge was filed within the six-month statute of limitations.

8

The District specifically reserves the affirmative defense that the Charge was not timely filed.

9

0
~

10

0

0:

c<5

PSEA then requests various remedies, including:
1.

11
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A declaration that the District's prior "negotiations with PFT be held unlawful and without
any legal effect,"

2.

a: 6
<i ~ s : ~ ! ; 13 3.

An order that the District publish notices of its violation of the sunshining requirements,
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until it

has concluded implementing the remedy ordered and complied with Section 354 7," and

o ~ ~ ~ 0 ~ ~ 15
(f)

An order that the District cease and desist "from meeting and conferring with

0'1 00 0"\

~J-g<l:vu\

An order that the District "[r ]efrain from issuing any public notice of initial proposals to

t3~oooox
u_c:r.:r 0 ~<(

~ ~ ozf~ 6~

16

PFT until the aforementioned notices have been published and posted for 30 days, in order

17

to allow the taint of the violation to dissipate[.]"

~

18

As discussed more fully below, certain remedies requested by PSEA are insupportable as

~

19

they serve PSEA' s self-interests, and not the interests of the public.

20

A.

<(

~

lL
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z
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Charging Par!l: is not an affected member of the public to assert a violation of Gov.

21
22

The EERA requires that bargaining proposals be made public, or "sunshined." (Gov. Code

23

§ 3547; Los Angeles Unified Sch. Dist. (1990) PERB Dec. No. 832, p. 575.) The "sunshining"

24

requirement preserves the public's ability to participate in collective bargaining decisions affecting

25

the educational process. (San Mateo City Sch. Dist. v. P ERB (1983) 33 Cal. 3d 850, 864; see also

26

Standard School District (2012) PERB Decision No. 2273.)

27
28
005463 00450
12942045.1

This "sunshining" requirement is set forth in Government Code section 3547, which
provides:
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1

(a)
initial proposals of exclusive representatives and of public school
employers, which relate to matters within the scope of representation, shall be
presented at a public meeting of the public school employer and thereafter shall be
public records.

2
3

(b)
Meeting and negotiating shall not take place on any proposal until a
reasonable time has elapsed after the submission of the proposal to enable the
public to become informed and the public has the opportunity to express itself
regarding
proposal at a meeting of the public school employer.

41
5
6

After the public has had the opportunity to express itself, the public school
employer shall, at a meeting which is open to the public, adopt its initial proposal.

7

(d)
New subjects of meeting and negotiating arising after the presentation of
initial proposals shall be made public within 24 hours. If a vote is taken on such
subject by the public school employer, the vote thereon by each member voting
shall also be made public within 24 hours.

8
9

0
~

10

0

0::
o()

(e)
The board may adopt regulations for the purpose of implementing this
section, which are consistent with the intent of the section; namely that the public
be informed of the issues that are being negotiated upon and have full opportunity
to express their views on the issues to the public school employer, and to know of
the positions of their elected representatives.

11

12

Previously, PERB rules and regulations contained special procedures to enforce the public

z
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14

notice obligation. (8 Cal. Code. Regs. ("C.C.R.") §§ 32900-32950.) In 2006, PERB repealed

15

those provisions and amended its regulations pertaining to unfair practice charges to expressly

16

I permit such complaints to be brought as unfair practice charges where the statutes provide a public

17

notice obligation. (8 C.C.R. § 32602(b).) Despite this change, PERB's analysis ofpublic notice

18

cases has remained relatively consistent. (See Standard Sch. Dist. (2012) PERB Dec. No. 2273.)

19

Traditionally, a public notice complaint could only be filed by an individual who is a

20

resident of the school district involved in the complaint, or who is parent or guardian of a student

21

in the district or an adult student in the district. (Los Angeles Un?fied Sch. Dist. (Kimmel) ( 1979)

22

PERB Dec. No. 53; 8 C.C.R. § 37010 [repealed].) The District disputes whether PSEA, an

23

employee organization, is an "affected member of the public" with standing to present this Charge.

24

(See 8 C.C.R. § 32602(c).)

25

throughout PERB's regulations. Presumably, if PERB wished to confer employee organizations

26

with standing to bring charges for noncompliance with Government Code section 3547, PERB

27

could have and would have expressly done so.

28

III
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The precise term "employee organization" is used repeatedly
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1 B.

The District and PFT have cured the violation b.:y sunshining their initial proposals.

2

Even assuming Charging Party has standing to present a claim for the District and PFT' s

3

failures to sunshine, the District and PFT have now sunshined their proposals and have agreed to

4

begin negotiations anew.

5

A fundamental purpose of the statutory procedures is to bring to the public's attention the

6

parties' bargaining proposals sufficiently in advance of bargaining so as to permit adequate public

7

comment. (See Los Angeles Community College District (1991) PERB Decision No. 908; Los

8 Angeles Unified School District (1983) PERB Decision No. 335.) Although the public is excluded
9

from the bargaining process itself, the statute requires that the public have the "opportunity to be

0

10

fully informed and to express its views." (San Mateo City School Dist. v. Public Employment

o()

11

Relations Bd. (1983) 33 Cal.3d 850, 864.) A meaningful opportunity to be informed also includes

12

the public's right to know the position the employer's governing board takes on the matter. (Ibid.

0
::?:

a:

["public must be informed of any votes cast upon [any new] subject by the employer"].)
14.

Subsequent voluntary compliance with Government Code section 3547 by the District is
grounds for either withdrawal of the charge by the Charging Party or dismissal of the charge by
the PERB agent. (See Los Angeles Unified Sch. Dist. (1985) PERB Dec. No. 506.) Nothing in the

~

17

2006 changes to PERB's regulations regarding the processing of claims regarding alleged

18

"sunshining" violations diminished the authority of PERB agents to review sunshine allegations

19

and fashion appropriate and reasonable remedies for these claims.

z
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20
21

22

District (2012) PERB Decision No. 2273, as follows:

27

We provide some historical context to this provision. As originally enacted in
1975, EERA section 3547, subdivision (e), explicitly empowered the Board to
promulgate regulations to implement the statute. The purpose of the statute is to
ensure that the public is informed of the issues being negotiated by the public
school employer and the positions of their elected representatives, and have an
opportunity to express their views. (EERA § 3547, subd. (e); Los Angeles Unified
School District (1992) PERB Decision No. 964.) This is accomplished under the
statute by " sunshining" the initial proposals of both the exclusive representative
and the public school employer at a public meeting. (EERA § 3547, subd. (a).)
Once sunshined, these proposals are deemed to be public records. The sunshining
of the proposals is the "notice" that is required to be given to the public.

28

As shown above and in Exhibits 2 and 4, the District and PFT are actively remedying their

23
24
25
26
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discretionary authority of a PERB agent was recently reviewed in Standard School
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1 recent inadvertent violations of the sunshining requirement. Further, the District and PFT are
2

undertaking to commence negotiations fresh after the sunshining process is completed to ensure

3 the public has had an opportunity to provide input regarding the District's negotiations positions
4 before negotiations begin.
Because the District and PFT have subsequently, voluntarily complied with Government

5

6 Code section 3547, and will begin negotiating after the sunshine process is complete, the Charge
7

should be dismissed as no further remedy is needed.

8

c.

9

0

>-

It is a well-established principle in the civil law that a complaint or claim is defective if it

0

10

fails to join an indispensable party in the action.

o{5

11

subdivision (a), describes an indispensable party as one who claims an interest relating to the

12

subject of the action and is so situated that the action in his absence may impair or impede his

a:

Code of Civil Procedure section 389, at

ability to protect that interest, or, a party whose absence from the action presents a risk for the
named parties to incur double or inconsistent obligations. Code of Civil Procedure section 389
provides that an order to join such parties must be issued or the action is defective.
PFT's interests-namely, those of its unit members--will undoubtedly be impacted by any
z

~

0

(})

z
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17

disposition in this case (other than an outright dismissal). Further, should PFT not be joined and

18

not be subject to the action, the District may face multiple claims against it inasmuch as PFT may

19

allege that the District is failing to fulfill its duty to bargain in good faith with PFT under the

20

EERA. PFT would not be bound to any holding by PERB if PFT were not joined, yet PFT could

21

also liable for any omission; in Los Angeles Community College District (Kimmett) (1981) PERB

22

Decision No. 158, PERB found both an employer and an exclusive representative were liable for

23

negotiating before the public notice requirement had been fulfilled. Therefore, the District would

24

not have sole liability under the facts of this case. Thus, should this action continue in any

25

manner, PFT must be ordered an indispensable party.

4

26
27
4

28
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As stated above, it is appropriate for the PERB agent to dismiss the Charge given the District's
subsequent compliance with the sunshining requirement. (See Exhibit 4.)
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A court has the discretion to dismiss an action for failure to name an indispensable party.
2

A court may dismiss an action if the plaintiff fails to comply with an order to join an indispensable

3

party. (See Tracy Press, Inc. v. Superior Court (2008) 164 Cal.App.4th 1290; see also Wilson v.

4

Bittick ( 1965) 63 Cal.2d 30.)

5

Thus, if this action is not dismissed, PFT must be made a party hereto.

6
7
5

8

PSEA requests various "remedies" regarding the District's and PFT' s failures to sunshine.

9 The "remedies" requested in the Charge are:

0
2

10

0

n::

That the current negotiations with PFT be held unlawful and
without any legal effect;

11

That the District:

12

Post at the District Office and on the District's
website for 30 days, publish in a newspaper of
general circulation, and disseminate by e-mail to all
District employees a notice informing the community
of the District's violation of the Act, advising the
community of its rights under the Act, and notifying
the community of the remedy granted;
Cease and desist from meeting and conferring with
PFT until it has concluded implementing the remedy
ordered and complied with Section 3547;

17

.

z

0

18

(f)

z
--

~

Refrain from issuing any public notice of initial
proposals to PFT until the aforementioned notices
have been published and posted for 30 days, in order
to allow the taint of the violation to dissipate; and

19

I-

<(

20
21

Any other relief which is appropriate.

22

The District finds some of the "remedies" requested above to be blatantly inappropriate, self-

23

serving to PSEA, and repugnant to public policy.

24

As stated above, an order that the prior negotiations between the District and PFT be held

25

unlawful and without any legal effect is unnecessary; the District and PFT have acknowledged

26
5

27
28
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The District places the word "remedies" (as used by Charging Party) in quotations, as some of
the requested "remedies" would not correct the failure to provide public notice, but would only
serve the self-interests of PSEA in disrupting the District's bargaining relationships with other
employee groups.
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1

their failures to sunshine, are in the process of sunshining, and will begin negotiations using the

2

IBPS process from scratch once the sunshining process is completed.

3

already undertaken these actions, an order is not needed.

Given the District has

4

The District takes no issue with posting a notice regarding its sunshining obligations but

5

notes it has no control over "a newspaper of general circulation" and therefore could not be bound

6

by an unorthodox order that it publish a notice in a qualifying newspaper. Publication on the

7

District's website would suffice to provide the general public with a notice deemed appropriate by

8

PERB (if any).

9

Yet PSEA presents additional, specious requests for "remedies" that serve no purpose

0
0::

10

other than interfering with the bargaining relationship between the District and PFT. The District

o(')

11

could find no authority wherein PERB ordered that parties cease and desist, or refrain from,

12

lawfully negotiating, even after sunshining is completed.
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Further, PSEA seeks to hinder any negotiations between the District and PFT inasmuch as
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until (as implied) this Charge is fully adjudicated. Even a cursory review of the present

X
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6

(March 2015) PERB docket reveals that unfair labor practice charges may be tied up at PERB for

17

up to three years. Any order potentially barring a public educational employer and any exclusive

(I)

18

representative from lawfully negotiating (and precluding them from engaging in lawful processes,

':<:.:
1-

19

such as corrective sunshining) would be repugnant to the purposes of the EERA.
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6

The District requests the PERB agent take judicial notice of PERB' s docket, available at
http://www.perb.ca.gov/board/docket/docket.pdf
7

Government Code section 3540 provides, in pertinent part:

It is the purpose of this chapter to promote the improvement of personnel management and
employer-employee relations within the public school systems in the State of California by
providing a uniform basis for recognizing the right of public school employees to join
organizations of their own choice, to be represented by the organizations in their professional and
employment relationships with public school employers, to select one employee organization as
the exclusive representative of the employees in an appropriate unit, and to afford certificated
employees a voice in the formulation of educational policy. This chapter shall not supersede other
provisions of the Education Code and the rules and regulations of public school employers which
establish and regulate tenure or a merit or civil service system or which provide for other methods
of administering employer-employee relations, so long as the rules and regulations or other
methods of the public school employer do not conflict with lawful collective agreements.
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1

Notably, in Los Angeles Community College District, supra, PERB Decision No. 158,

2

PERB refused to set aside an agreement reached between LACCD and its classified unit on

3

substantive amendments to a negotiated agreement. Both LAC CD and the classified unit (a co-

4

respondent in the case) admitted their proposals regarding amendments were not sunshined.

5

PERB held:

6

7

8
9

0

>0
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10

00

11

In the instant case, the amended agreement has been in effect since April 11, 1979.
The educational process has proceeded without interruption. To void that
agreement now would seriously disrupt employment relations in the District and
likely lead to a confrontation potentially more damaging to the public interest than
the violation complained of . . . . Our ruling here should suffice to alert both parties
to their respective obligations and assure their voluntary future compliance with the
Act's requirements.
Similarly, the ALJ below had found:
require that the
The District and CSEA amended the agreement in April 1979.
amendment to the agreement be dissolved and the District ordered to sunshine its
proposal would work undue hardship on the District and its employees (those in
CSEA's classified unit). The interests of the public can be adequately protected by
a prospective application of this decision. Consequently, this decision shall have
prospective effect only.
Thus, even despite PERB's presumed authority to order negotiations already undertaken
null and void, the District could not locate a case wherein PERB had done so, and clearly, the

.

District could not locate a case where PERB ordered employers and exclusive representatives to

z
0

18
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refrain from engaging in otherwise lawful negotiations.

19

In sum, the PERB agent should refuse to support PSEA's self-serving and combative

20

requested "remedies" regarding orders preventing the District and PFT from sunshining their

21

proposals and subsequently meeting and negotiating in a lawful manner.

22

IV.

23

CONCLUSION

24

As stated above, as an initial matter, the District challenges whether PSEA has standing to

25

present a claim regarding any failure to sunshine. Further, the Charge fails to name PFT, an

26

indispensable party, as a co-respondent, and is therefore defective. The District and PFT have

27

nonetheless undertaken to come into compliance since the Charge was filed, and have elected to

28

(after sunshining is complete) re-start negotiations as if the previous negotiations never transpired.
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Regarding other unorthodox remedies requested by PSEA (that would adversely affect the public
2

interest more than any past failure to sunshine), the PERB agent should summarily r~ject these

3

requests as contrary to the EERA and public policy.

4

Accordingly, the District respectfully requests that the Charge be dismissed with prejudice

5

and no complaint be issued in this matter.

6

Dated: March 31, 2015

ATKINSON, ANDELSON, LOYA, RUUD & ROMO

7
By:
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1

VERIFICATION

2

The undersigned, as agent for the Respondent Poway Unified School District, declares

3

under penalty of perjury that the Position Statement is true and complete to the best of

4

Respondent's knowledge and belief.

5
6
7
8

9

0
2
0

Dated: March 31, 2015
By:
Attorneys for Respondent
POWAY UNIFIED SCHOOL DISTRICT
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Board Agenda Items
Personnel Support Services

April16, 2012

SESSION
Contract Negotiations/Collective Bar9aining (1/2 Hour)

PRESENTATION
4
5

Initial Proposal for Successor Agreement from Service Employees International Union,
Local 221 (SEIU)

ACTION ITEMS
201

Approval of Resolution 34-2012- Entitled "Resolution regarding the elimination or
reduction in hours of the classified positions as contained within Exhibit "A"; corresponding
layoff of classified employees/!

ACTION/CONSENT ITEMS
Approval of Resolution 35-2012 Entitled "Acknowledgement of National PTA Teacher
Appreciation Week- May 7-11, 2012"
Approval of Resolution 36--2012 Entitled "Acknowledgement of California Classified School
Employee Week- May 20-26, 2012"
Approval of On--Loan Personnel Agreement with the San Diego County Office of Education
-Charmaine Lawson
Approval of On-Loan Personnel Agreement with the San Diego County Office of Education
-Paige Metz
206
Approval of Student Teaching Agreement with University of Wisconsin- Green Bay
207(a) Approval of Certificated Personnel Report No. 10-2012
207(b) Approval of Classified Personnel Report No. 10-2012

202

fiRST READING
209

G,

to
Initial Proposal for Contract Negotiations to Service Employee Instructional Union,
Local 221 (SEIU)

INFORMATION ITEMS
210

Beginning Teacher Support and Assistance (BTSA) BTSA/Induction

TO:

BOARD OF EDUCATION

fROM:

William R. Chiment

Staff Support:

INITIAl PROPOSAL fOf~ SUCCESSOR AGREEMENT fROM
fEDERATION Of 'TEACHERS (PFT)

[J Action

0 Consent Calendar
[] First Reading

0 Information
1:8J Presentation

[] Public Hearing
[] Roll Call Vote
Required

RECOMMENDATION:
That the Board receive the initial proposal for contract negotiations from Poway Federation of
Teachers,
DISCUSSION/PROGRAM:

In April of 2010, the District and the Poway Federation of Teachers (PFr) reached an agreement on a twoyear contract which expires on June 30, 2012.
[TBD]
As this is the Exclusive Representative's in'rtial proposal, the Board need only receive it tonight. Unlike as is
the case with the initial proposal of the District, there is no need for the Board to take action on the
Exclusive Representative's initial proposal at a subsequent meeting.

LEGAL

REfERENCE~

fiSCAl IMPACT:

CaHfornia Government Code Section 3547
TBD through Collective Bargaining Process

SECONDED BY:
VOTE:

DAVIS

GUTSCHOW

PATAPOW

VANDERVEEN

STUDENT PREFERENTIAL

Von:: LoPez

BOARD Of EDUCATION
fROM:
Staff Support:

William R. Chiment

AGENDA ITEM:

INITIAl PROPOSAl FROM THE BOARD OF EDUCATION TO
POWAY FEDERATION OF TEACHERS (PFT}- FIRST READING

0

Action
Consent Calendar
rgj First Reading

0

D
D
D

Informaticm
Presentation

Public liearing

[] Roll Call Vote
Required

RECOMMENDATION:
Reading.
DISCUSSION/ PROGRAM:

In April of 2010, the District and the Poway Federation of Teachers (PFT) reached an agreement on a two-

year contract which expires on June 30, 2012.
Under California Government Code Section 3547, the presentation and adoption of the District's initial
proposal to PFT is a two-step process. First, it must be presented at a meeting of the Board of Education
and then after a reasonable time to allow the public to become informed, at a second meeting of the Board,
there will be a publ'lc hearing on the Distr'rct's inH:ial proposal and the Board would adopt its initial proposal.
Tonight, the Board will make public its initial proposal to PFT.
The initial proposal from the District is attached.

lEGAl REFERENCE:

California Government Code Section 3547

FISCAL IMPACT:

TBD through Collective Bargaining Process

MOVED BY:
VOTE:

GUTSCHOW

PATAPOW

STUDENT PREFERENTIAL
VoTE: lOPEl:

Initial Proposal for Contract Negotiations
From Poway Unified School District
to
Poway federation of Teachers

This Article will be updated to include hourly "Preschool Teachers" and hourly "Impact
Teachers" as defined by supporting Memoranda of Understanding.

Article :n:- Duration gf Agreemetnt
The District proposes a three-year agreement to expire June 30, 2015, with specified reopeners
during the term of the agreement.

Contingency Language
The district will propose contingency language for 2012-2013 to address changes in state
statutes resulting from voter approval of statewide initiatives and/or final state or federal
legislative action impacting articles of this agreement.

The parties will continue to meet to prepare an updated version of the Collective Bargaining
Agreement, to include agreed upon Memoranda of Understanding and other minor changes to
practice which have occurred. It should be noted that the current agreement Section II ,Duration of Agreement provides that "Articles of this Agreement may be amended by mutual
contest during the term of this agreement" and the District is committed to continuing its
Interest-Based Problem Solving relationship with the Poway Federation of Teachers.

From: <Smiley>, Candy Smiley
Date: Friday, March 6, 2015 at 3:32PM
"Stollfuss, Mary Jo"
"Dornan, Yoenda''
"Ouellet, Marcelle"
Cc: "Beatty, Kimberley" <kbeatt'L.@._.Qowavusd.corn>, "Sellers, Charles"
"O'Connor-Ratcliff, Michelle"
"Collins, John"
Tracy Hogarth

Subject: PFT Response to PSEA Negotiations Update

"Patapow, Andy"
"Zane, TJ"

March 61 2015

Dear Lynette and PSEA Executive Board Members,

I received a copy ofPSEJLNegotiations Up_d?lt_f~_No._l sent to all classified members Friday, February 27tl1.
fn our leadership roles, we know the value of strong, positive working relationships between teachers
and support staff The PSEA Update includes accusations towards both PUSD <md PF'C emotionally
charged language meant to incense our classified colleagues] and inaccurate information. I understand
PSEA leadership feels frustrated, angry, and dismissed (all very normal feelings when negotiations are
not going well). Those feelings have now been passed on to all our colleagues and now relationships are
at risk.

I "get" the strategy of inflaming members to put the pressure on; but it's our colleagues, who work with
each other every day, that will suffer. They have to see each other, depend on each other, and work
together. Those of us in leadership have other options.

I sent teachers an email today, responding and clarifying issues presented in PSEA's Negotiation Update. I
have attached my response to teachers so you have the same information.

I know I was very lucky to have walked into my position at the PFT with existing collaborative structures,
established processes, and working relationships in place. The commitment John and I made when we
both took our leadership positions the same year was, "Let's not screw this up!" PFT and PUSD don't
always have the same interests and the work is not easy, but this commitment has helped redirect us
when either of us felt things were going awry. PSEA did not have this same advantage of established
collaborative norms, so I can see the challenges in working to establish them.

I see that years spent developing collaborative structures, learning to behave, on both sides, in a
trustworthy manner, making data-driven agreements based on mutual interests, rather than positions,
and using student learning as our North Star can be very quickly destroyed.

Candy Smiley

candy Smiley, President
2

Poway Federation of Teachers
11031 Via Frontera, Suite A
San Diego, CA 92127
858-674-2800
858-674-2805 FAX

3

March\ 2015

Important: P

Negotiations Update

Friday) February 27th PSEA (Poway School Employee Association) President) Lynette
Turner emailed all classified personnel PSEA Negotiations Update No. 7 (attached). I am
responding to PSEA's bfegotiations. Update so that teachers, 1) have clarification from
PFT around PSEA's accusations/assertions, and 2) know that PFT/PUSD negotiations
have been halted as a result of PSEA's actions.
1

The essence of PSEA's Negotiations Update is to inform their members of what they
believe to be true around our District's negotiations with both PSEA and PFT. PSEA
leadership accuses our District of deceptive and disrespectful negotiations with PSEA
and playing favorites with PFT. Included in the PSEA Update is the announcement and
rationale for an Unfair Practice Charge filed against the District with the Public
Employment Relations Board (PEf~B) by PSEA. The Unfair Practice Charge describes the
Districtls failure to '(sunshine" its current negotiations with PFT. PSEA's "Remedy" to
their charge includes: Publish (post) website) email) newspaper ... ) to all employees and
community the Districfs violation of the Act; Cease and desist from meeting and
conferring with PFT; Refrain from issuing any public notice of initial proposals to PFT
until the aforementioned notices have been published and posted for 30 days. Monday,
March 2nd) Board Members met in /lclosed session') (confidential discussions and vote)
and gave direction to halt PUSD/PFT negotiations.

What does this "Unfair Practice Charge" mean?
CA Government Code, Bargaining process 3547 requires all initial proposals of exclusive
representatives and of public school employers to be presented at a public board
meeting (AKA sunshine) and thereafter shall become public records. The rationale
behind this first step in negot'1ations is to inform the public and to allow the public an
opportunity to express themselves regarding upcoming negotiations.
It is true that neither PFT nor PUSD presented an initial proposal ("sunshine 1' ) at a public
Board meeting, prior to starting 2014-15 negotiations. After much investigation, we
believe the last initial proposal from PFT to our District was in 2006. In a letter to Board
members, Don Raczka (previous PFT presidentL wrote) "Please consider this letter as
the Federation's required notice ... Using the Interest Based Problem Solving process)
parties of the Federation and District negotiated our Bi-Later-al Agreement as a "Living
Contract", one whose provisions may be changed, by mutual consent 1 throughout the
term of the agreement." Although PFT and PUSD practice on-going, year-round
negotiations, with no end date, this practice does not supersede the law. The District
and PFT should have "sunshined" their initial proposals. I accept full responsibility for
not being educated nor informed of our practice vs. the law.

Next Steps for PFT/PU.SD Negotiations: PFT and PUSD will sunshine their initial
proposals for 2014-15 and 2.015-16 at the Tuesday, March lOth Board meeting. After a
"reasonable" amount of time for the public to express themselves (language from
Bargaining Process 3547) PFT/PUSD negotiations may begin. Board members may
decide to halt PFT/PUSD negotiations until after the next public Board meeting, April
20th. Previous negotiation proposals, prior to the sunshine of the proposal, can be a
starting point for negotiations (pick up where we left off) .or considered void by either
party- Technicallv the initial proposal is the start for negotiations.
PH's Clarification of PSEA's Accusations: After a close read of the PSEA Negotiations
.lJ.Q.date, I believe there are four overarching issues to address and clarify.
LJ>SEA leadershi.P_Cl2grt~, " ... our membership receives far less in District contributions
towards health and welfare then APSM (administrators and classified management) and
PFT employees. 1' PFT clarification:
~

In a nutshell/ every bargaining unit (PFT, APSM, SEIU, PSEA) negotiates their own
agreements with our District. PFT uses an established formula to determine the
percentage of any new unrestricted dollars going to the PFT bargaining unit.
From this percentage amount, PFT must first deduct all expenditures on PFT unit
members (total wages, increases in HW benefits/ OPEB account which is the
teachers' retiree fringe). If there is money left over, PFT negot'1ates additional
benefits for their members, i.e. additional District contributions towards HW outof-pocket expenses.

e

An example of Bargaining Units making different decisions/agreements is the
difference between our District's contribution to PER$ (classified staff retirement
system) vs. their contribution to STRS (certificated staff retirement system). Our
District pays PSEA members' gntire PERS contribution. In 2013-14, PUSD paid the
District's portion of PERS plus an additional 7% (contribution required by PSEA
members) toPERS. This additional?% toPERS cost $1,780,437.91. This year,
teachers pay 8.15% of their total salary to STRS and the District contributes
8.88% of teachers' total salary to STRS; thus, sharing the cost of the total STRS
contribution. We also have different agreements around contributions to our
OPEB (retiree health and welfare) accounts. While PSEA members receive less in
District contributions to their health and welfare benefit plan than PFT members,
they receive benefits in other areas that are better than those of PFT.

J_. P.SEA leadership asserts, " ... classified employee positions took the bulk of the cuts
dur'mg the economic downturn (in the form of lost positions and reduced contracts) and
need to be restored now." PH Clarification:
<~~
Te.achers comprise the largest percentage of all PUSD personnel. During the
budget cuts, $20 million dollars was cut/lost from the PFT unit in teacher
positions and furlough days. PFT lost 190.7 FTEs (Full Time Equivalent) teachers.
This FTE/teacher loss dramatically increased class sizes and the teachers'
workload. During the years of budget cuts, teachers not only accepted increased

class sizes/workload, but also accepted a 2.7% salary roll--back in 2008-09 and a
4.3% salary rollback in 2009·10 and 2010-11. PSEA members did not take a 4.3%
salary roll-back in 2010-11
\!»

e

In 2013-14 and 2014-15 our District spent $2.5 million to restore approximately
37.5 teacher positions. We currently would need an additional $14.8 million to
restore all lost teacher positions using the 2007-08 staffing ratios.
I don't dispute there are lost positions in the PSEA Bargaining Unit. I value our
classified staff and their work. I QQ dispute PSEA's charge that their unit
members have been more adversely affected than other Bargaining Unit
members.
11

;:?. PSEA's interpretation oftheir [J1e too" clause" In November, PSEA told the District
they would accept a " ... 1% wage increase that the District had already offered (but with
a me-too provision to make sure the District didn't give more to another unit than they
gave us) ... " PFT Clarification:
"'

PUSD's longstanding practice: all salary increases negotiated by PFT for their
members are also given to all other Bargaining Units (parity).

•

PSEA members received the same salary increases PFT negotiated for teachers
for 2013-14. The 1% for 2014-15 that PSEA tried to accept in November 2014
(equal to two additional work days for teachers) has not yet been paid to PSEA
members. Why?
o There is a discrepancy between PFT's and PSEA leadership's
interpretation of salary parity (11 me too"). PFT asserts the 2014-1.5 1% is
compensation for teachers working two additional days (NOT A RAISE) vs.
PSEA members receiving a 1% salary increase and no additional workdays {A RAISE).
o Much of PSEA's angst in their Negotiations Update centers on the District
/}stalling" to implement the 2014-15 1% to PSEA members. PSEA believes
its members are owed this 1%, retroactive to July 2014. PFT disputes this
interpretation of PSEA's lime too" clause and argues PSEA members
should not receive the 1% unless they work two additional days (parity).
PSEA's allegation of the district Stalling" is untrue- once the school year
started, adding additional work days for PSEA members is difficult to
figure out (some classified employees already work year round).
o Our District has made multiple efforts to resolve this dispute with both
PFT and PSEA before implementing the 1% for PSEA. I believe PSEA
interprets these efforts as "stalling".
11

4. PSEA's interpretation of our District's budget and spending, 'The District lied to PSEA
about its finances, pleading poverty to us and then trying to spend the money on PFT.
The District is trying to give away all of next year's money to PFT before PSEA can return
to the table to negotiate ... lt is fiscally irresponsible for the District to spend next yea(s
0
money during this school year ... PFT Clarification:

e

PFT has an established process for I BPS Fiscal negotiations that includes rneeting
monthly to review, discuss, and analyze our District's budget. An open,
transparent budget allows the PFT to better understand our District's revenue
and expenditures. This budget process requires PFT staff to become
knowledgeable about school district budgets, budget assumptions and revisions,
multi-year projections, on-going vs. one-time funding, County budget
requirements, State budget projections, and most importantly how a school
district's budget rhanges ev~J:!lOnth. This knowledge base giVE'S PFT the ability
to analyze and understand the budget for themselves.

"'

If our District told PSEA in the fall there was no additional money to spend
("pleading poverty") it would have been an accurate statement, if looking at the
ending balance alone. PFT would have said the same thing. It's only after
tracking and verifying expenses and revenues monthly, that you get a better
picture of the budget reality, as it unfolds. When PFT makes a proposal to spend
dollars on its unit members, we also include budget data to support our
proposaL
Our District is not spending next year's money to support PFT's 2014-15
proposal.
o In PSEA's letter to Tracy Hogarth (attached, pg.2 of 5), "PSEA ... didn't see
why the Governor's budget for a subsequent year was relevant ... " The
Governor's budget prov'1des gu'rdance for school distrkts when
developing their multi-year budget projections (required by the County).
If the Governor's budget says there will be cuts to educat'1on in the
subsequent year, the district should plan, during the current year, how to
address those cuts. PFT monitors the subsequent year's funding and
expenditure projections to stay informed for decision-making purposes.

•

I hope my clarification of PSEA's Negotiations Update is helpful. If you have any
questions, please contact the PFT. PFT will be presenting a full negotiations update to
11
PFT Site Reps, Thursday, March 1i • Please make sure your PFT Rep is attending. If not, I
hope another teacher from your site will attend. Thank you, Candy

E HIBIT 3

Poway School Employees Association
February
2015

Negotiation Update No. 7

Unfortunately, negotiations with the District over the 2014-2015 reopeners have taken a very
taking steps to hold the District accountable. In order for
disappointing turn, prompting PSEI\ to
our members to fully understand what the District has done and why it is so troubling, we need to
provide some background information.

As you know, PSEA has been pressing the District during these 2014-2015 reopener negotiations to fix a

number of disparities between classified employees on the one hand and managers and teachers on the
that our
other. For example, we have repeatedly demonstrated (and gotten the District to
members receive far less in District contributions towards health insurance than do APSIVI and PFT
employees. We have also reminded the District that classified employee positions took the bulk of cuts
during the economic downturn (in the form of lost positions and reduced contracts) and that those cuts
need to be restored now. Finally, we have gotten the District to concede that the rate of vacation
accrual for new classified employees lc:1gs behind that of other Districts (and far behind the vacation
accrual rate of supervisors and managers) and should be addressed. To every one of these proposals,
however, the District has responded that it does not have any money for these improvements and in
fact may be facing budget cuts in a few years.
As a result of the District's cries of poverty, and in light that a new majority had been elected to the

School Board, PSEA told the District on November 19, 2014 that we would agree to wrap up these
negotiations now, accepting the 1% wage increase that the District had already offered (but with a metoo provision to make sure the District didn't give more to another unit than they gave us), and that we
would return to the issue of fixing the disparities during the 2015-2016 reopeners, once the new School
Board had settled in and gotten up to speed on the budget and negotiation processes. Strangely, the
D'1strict balked at wrapping up the negotiations and started stalling.

We have since learned that, almost as soon as we told the District we would wrap up these negotiations
now and return to the issue of fixing the disparities in the next round of negotiations (Spring 2015), the
District - without telling PSEA started negotiating with the teachers to spend the money from next
year's state budget now. The District has been delaying wrapping up our 2014-2015 negotiations so that
we cannot move on to the 2015-2016 round until after the District agrees with PFT to spend all the
money.
PSEA has now made it clear to the District that we find this type of conduct unacceptable, for a number
of reasons:
The District lied to PSEA about its finances, pleading poverty to us and then trying to spend the

money on PFT;

PSEA Negotiation

No. 7

of
The District is purposefully

our negotiations in order to finish up negotiations with PFT,

even though we have been bargaining for over a year and PFT has been in negotiations for
barely
"

rnonth,

The District is trying to give away all of next year's money to PFT before PSEA can return to the
table to negotiate for restoration of positons and hours, health and welfare parity, and
improved vacation accrual rates,
It is fiscally irresponsible for the District to spend next

the District's horrible deci•;ion on the

money during this school year, and

Billion Capital Appreciation Bond (CAB), we are

surprised the District would try ',uch a thing; and
The District has been trying to hide the negotiations with PFl, and the District's continuing fiscal
irresponsibility, from PSEA and the community.
Attached is a letter which PSE/i, sent the District on Friday, February 13, explaining in detail our extreme
frustration with the District's conduct.

Once PSEA learned what the District was up to, we also realized that the District NEVER gave the
community any notice that it was negotiating with PFT something that by law the District is required to
do before it can start negotiating with any union. Whenever PSEA (and, for that matter, SEIU) start
negotiat'tng with the IJtstrkt, we
make sure that both our initial proposals and those of the
District are "sunshined" as required by law. And yet, in the District's rush to leapfrog PFT in front of our
negotiations, it failed to conduct any "sunshining" of the initial proposals to and from PFT.
As a result, PSEA earlier today filed an Unfair Practice charge with the Public Employment Relations
Board (PERB) objecting to the District negotiating with PFT without having first given the community
notice and an opportunity to express its views on the parties' initial proposals. The purpose of this PERB
charge is to force the District to comply with the law, to be transparent with the community, and to stop
using PFT's negotiations as an excuse te delay an agreement with PSEA. To be clear, we have no quarrel
with PFT advocating for its members-- our objection is to the District playing favorites among bargaining
units.
PSEA is also considering whether to file additional Unfair Practice charges against the District for its
deceptive and dilatory conduct during the current reopener negotiations with us. And we are exploring
all other options we have to hold the District accountable.
Our goal in all of this is simple: 1) we want to wrap up negotiations for the 2014-2015 year ASAP, so that
our members can
their wage increase; 2) we want to prevent the District from giving away the store
before we can sit down with them again for the 2015-2016 reopener negotiations; and 3) we want to
make it clear to the District that PSENs leadership and its membersh'tp w'dl not stand for th1s type of
disrespect.

always, our ability to win improvements for classified employees depends on
an active
and engaged men1bership. ljyou have not yet signed a PSEA membership application.
sure to
contact your }\'{£'A Site Representative, or call the PSEA (dflce at (858) 859-7968.

CH

3737 Comino Del F<io Soul'rt, Suite 407
Son
Cf\ 921 OEJ
Office: 619.285.1662
Fox 619.285.1760

Lowyers Working tor Sociol ond Economic Justice

February 13, 2015

Ruud
Fomo
16870 West Bernardo Drive. Suite

127

Tracy Hogarth, Associate Superintendent
Personnel Support
Poway Unified School District
15250 A venue of Science
San Diego, California 921
:thygart.h@Q.Q}YJljJ}Sd. C_QX!l

2014-2015 Reopener Negotiations with PSEA
Jerry and

I am writing you at the direction of the entire PSEA leadership team regarding the status of the
2014-2015 reopener negotiations.
purpose of this email is three-fold: I) to communicate
s
displeasure with how
District has conducted these negotiations for the last 3
months;
to rnake a proposal to wrap up these negotiations immediately: and
if our
settlement proposal is not acceptable, to make a request for information relevant to the ongoing
negotiations.

I.

CONDUCT OF NEGOTIATIONS

a preliminary matter, we want to express PSEA's extreme frustration at how the District has
handled these negotiations, in particular since November 2014. This concern breaks down into
two components: 1) the pac<.~ of negotiations; and 2) the District's misleading of

cannot fathom any legitimate reason for the current slow pace of negotiations, especially
when there are no substantive items still in dispute. As you know, PSEA informed the District on
November 19, 2014 that it was withdrawing virtually all of its outstanding proposals (everything
except the restoration of Kathy Meyer's position to 12 months) and would agree to the District's
proposed l% wage increase. We told you that the reason we were doing this was: l) because the
District's negotiating team told us there was no more money to put on the table for the 20142015 year to address the inequities we had identified but not resolved in negotiations: 2) due to
the fact that there was a new school board that needed to get up to speed on negotiations; and 3)
because of our desire to give the new School Board the breathing room necessary to settle into
their duties as Board members. We indicated that we planned on revisiting our demands
regarding theese inequities during the 2015-2016 round of reopeners, but for the moment would
settle for what the District was proposing. Therefore, the only issues still unresolved as of
November 19 were the restoration of Kathy Meyer to a 12-month position (at a cost of $566.01)
and the continuation of the me-too language from 2013-2014. Since both of these demands were

Letter to Conradi and Hogarth
February 13. 2015
2 of 5

fairly modest (one was for an insignificant cost and the other was merely a continuation of
current contract language), we fully
to wrap up negotiations that day.
However. the Districf s negotiating team indicated to us that it would need to speak "with John
!Collins] and perhaps the Board" ahout continuing the me-too language, and that it needed to
with the Special Education Department about restoring Kathy
scheduled another negotiation
for December 11 so that
team
an
opportunity to raise the me-too propo:ial with the Board at the December 8 meeting if it saw fit
At our negotiation session on December ll, however, while the District agreed to the restoration
proposal for Kathy
you informed
that you still needed to consult with
over
continuation of the me-too language. No explanation was given as to
consultation did not take place on December 8.
PSE/\
pressed you to schedule a closed session for the next Board meeting scheduled for
January 5,
1 but you insisted it could not have this discussion until the .January 20 meeting.
When we asked why, we were told that the District wanted to see the Governor's proposed
budget for the 2015-20 I 6 fiscal
PSEA pointed out that we were discussing compensation
for !4-20 I 5 and didn't see why the Governor's budget for a subsequent year was relevant, and
your response was that while you could not explain the relevance, you had been
by the
District's Finance Department that it was relevant. PSEA then pointed out that vvhat we proposed
was not a
salary increase (beyond the l% that the District had already offered), but
rather a commitment that raises \Nould be distributed equally to all bargaining units (a
commitment which already existed in the Agreement and which everyone acknowledges has
been the District's practice). and therefore the District did not need to know at this point whether
it was going to offer any units more money in order to commit that any such additional increases
for another unit would be given to
Your team indicated you viewed things differently but
did not explain what that difference was.
during our
Relations meeting on January 30 . PSEA asked if we could finally
up the negotiations. Your side indicated that there was ·'an absolute cornmitmcnt to parity''
between the units, but informed us that the District was currently in negotiations with PF'r over
compensation, anticipated those negotiations would result in a compensation increase of more
than ! %, and wanted to finalize those negotiations before agreeing to anything with PSEA. We
once again pressed why, if there was such an iron-clad commitment to parity, the District would
not simply sign the me-too agreement and allow the parties to wrap up the 2014-2015 reopener
negotiations. Your response was that. after discussions with the Payroll Department the District
wanted to avoid having to issue multiple retro checks to the PSI--:A unit.
It is now the middle of February, a full three months i}fter PSEA said that we would agree to th~
:c~c"-.''-'='·"·~==="'' and we have still been unable to wrap up the negotiations--- despite the lack
of any substantive disagreement on what the terms of a settlement would be. You never gave an
explanation f~w why the District failed to consult with the Board on December 8, despite telling
us on November 19 that such a consultation might be necessary, and despite the fact that we
purposefully scheduled the next negotiation session to land after the December 8 Board meeting.
for the concern expressed by the District's team (for the first time on .January 30) regarding
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of
extra
f()r
if multiple retro checks
to be cuL we understand
concern (after
represent
in that Department) but see no good reason
for the District to
waited two and a half months (from November 19 to January
to raise
the concern for the first time. This was clearly an issue identified by staff and not the Board, and
therefore could and should have
raised on December 11. Further, it now appears that the
reason the District delayed consulting with the Board until January 20 was not to see whether the
of parity in salary increases across units, but rather to
Board was comfortable with the
hold up
s negotiations until
District could get authorization from the Board to offer
additional
increases (which explains why the District vvanted to see the
s
January budget
before the discussion with the Board). At a minimum. you should have
articulated the District's reasons
seeking to hold up an agreement with
rather than
telling us it was because the District needed to see if the Board was comfortable with
concept
parity in salary increases (which now appears to have never been in dispute).
that leads us
directly to P SEA's second frustration

There is no polite way to say this: The District apparently lied to PSEA about whether there
would be any additional money available for 2014-2015, and is compounding that lie by now
seeking to commit that additional
before it sits down with PSEA to discuss addressing the
we have identified.
you know.
top economic priorities in these negotiations were: 1) fixing the extreme
disparity [n the out-of-pocket cost
health insurance paid by classified employees as compared
to
and management;
restoring classi fled positions and hours which were lost in the
recent economic downturn; and 3 J increasing the rate of vacation accrual for classified
employees to be more in line with comparable districts - and with what management receives.
Whiie we made it clear we also sought wage increases for our unit, we made no secret of the fact
that these three items were our economic priorities for the 2014-2015 negotiations.',
Throughout these negotiations. the District did not dispute that PSEA had identified legitimate
issues which needed addressing. In Ltct, the District agreed that there was a structural inequity in
health and
benefits, \·Vhich has been long-standing. The District also conceded that -particularly for employees in their first three years with the District -- the vacation benefits for
classified employees lag behind those of other Districts. And, in his June 2, 2014 response to
comments from the DAC and DELi\C committees calling on the District to "[r]eplace services
provided by parents with paid paraprofessionals[,]" the Superintendent assured the community
that the District would ''continue to vvork on staffing schools to the levels they were staffed prior
2
to the budget cuts begun in 2007-2008.''

1

As you also know, we had
in 2013 to commence an "Interest Based Problem Solving" process to "consider
creating additional benefitted positions'"
5.10 of the CBA). No JBPS session has been scheduled, however,
because the District has consistently said it did not have the money to create any additional benefitted positions.
While we did not raise this issue in the 2014-20 !5 negotiations, it remains one of PSEA 'stop economic priorities.
See h1tR.si.LJYw:w_,p_g~ygy_\!.:'i.~l&9.!I!/.4QL!ihnu:yJ;z_Ql1:12./_s_uEI%27S WJSJIIEJ:U2l~.GJ!ELAC .BJ:i.SP.QNSE .ptif
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The sole objection which the Distrid expressed to PSEA 's proposals in these three areas was
cost. rt consistently said it lacked the 1noney to make those commitments, and repeatedly pointed
to the fact that the District was facing budget deficits currently and the possibility of budget cuts
in
years. In fact, the District' negotiating team even told PSEA that if it had the money,
the District \Mould love to addre::;s
issues, but that was not possible right now. And it was
on the District's representations that it lacked any additional money for the 20 14-20 15
which could be used to address these concerns that PSEA agreed on November l9 . 2014 to
withdraw its proposals on these issues
revisit them in the 2015-2016 negotiations.

Nearly as soon as PSEA withdrew these proposals in the face of the District's cries of
however, the District began planning to commit potentially millions of dollars to additional
cornpensation for teachers
money which could have been used at least in part to begin
addressing these inequities. To make it worse, it appears (from the fa.ct the District was waiting
to see the Governor's January budget proposal) that the District is seeking to raise teachers'
20 I 4-20 I compensation with money anticipates receiving from the 2015-2016 state budget
Which leads us to wonder whether
District is negotiating these increases with PFT now so
that when it finally sits down with
f(!r the 2015-2016 reopener negotiations, it can once
more claim it
no money available Lo fix the inequities--· having hurried up
spent bei~lre
could return to the negotiating table.
TO
THESE NEGOTIATIONS
As we said previously, PSEA is sympathetic to the concern expressed about additional workload
if
I bas to cut multiple retro checks (one for 1% now, and another for any additional
increases negotiated with PFT).
the same time, however, it is not acceptable to us to have our
agreed-upon wage increase delayed because of the status of the District's negotiations with
another unit. To resolve this issue, therefore, we propose the following simple compromise:
®
First the District implements a I% salary increase for PSEA unit members prospectively
(the salary schedule will
by 1%, hut no retro checks will
at this
),
no later than the March payroll;
®
Second, the District agrees to issue retro checks to the PSEA unit no later than the
payroll, and these retro checks will be either for l% or for the amount of any increase
agreed to with any other unit. vvhichever is greater.

This proposal would allow our unit members to get their agreed-upon 1% increase now. would
ensure that our unit receives the same salary increase as any other unit and would avoid the need
for multiple retro checks. Attached is contract language reflecting this proposal. Please let us
know at your earliest convenience whether we can wrap up our negotiations on this basis.

We noticed that, during the January 30 Labor Relations meeting, the District was unwilling to
tell PSEA what percentage increases it was discussing with PFT. And, as far as we are
concerned.
purpose of the me-ton language we proposed on November 19 was that we vvould
not have to be privy to such information because whatever that number ended up being, we
would receive the same amount.
also understand why. from a public relations point of view,
the District would want to keep dose to the vest the numbers it is discussing with PFT. However,
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if an agreement with PSEA is going lo
held up while the District negotiates salary increases
with PFT then
has the right w know what the numbers arc that are being discussed
the parties, and how much this will cost. As a result if the District is unwilling to
requests that the District provide us with the f()llowing
to our proposal above,
What is the current cost to the
What is the current cost to
What is the current cost to the
What is
compensation
words, what was PUSD' last
to PUSD?

District of a 1% increase in PFT salaries?
of a I% increase in APSM salaries?
) )!strict of a 1(Yo increase in SEIU salaries?
proposals exchanged between PFT and PUSD? In other
proposal to PFT., and what was PFT's last counter--proposal

provide us that inf()rmation no later than February 27, unless we have reached an overall
Tentative Agreement before that time.

you can no doubt tell by the tone (and length) of this letter. PSEA views these last three
months as having significantly set back the relationship between the patties.
have, to date,
circumspect in how we describe the conduct of management to our members and the
broader community, out of respect for the bargaining relationship. But if District management is
not going to similarly respect PSEA as an equal·-- not only an equal with management, but also
an equal with the other bargaining units then I anticipate PSEA will reevaluate its approach, a
decision which could well lead to an increase in labor conflict at the District. Such an outcome is
not inevitable, but much depends on \Vhat actions management now takes.
always, feel

to contact me or Lynnette if you would like to discuss any of these issues.

truly yours,

Ricardo Ochoa
A ttomey at Law
Enclosure: Article 14.6.1 (PSEA Proposal #3)
PSEA Board of Directors and Negotiating Team (with enclosure)
John Collins, PUSD Superintendent (with enclosure)
PUSD Board of Education Members (with enclosure)

TO:

BOARD OF EDUCATION

FROM:
Staff Support:

John P. Collins

SUBJECT:

INmAL PROPOSAL FROM THE BOARD OF EDUCATION TO
POWAY FEDERATION OF
(PFT) 2014-.2015FIRST READING

MEETING DATE: ---'-M=ar:..::::ch:.;._::::_:lO:..£._,=20=-=1:.; _5

AGENDA ITEM:

- - -B~4
-

[] Actioll
[] Consent Calendar
r8l First Re~ding

[] Information

ISJ Presentation
[] Public Hearing
[] Roll Call Vote
Required

RECOMMENDATION:
Reading.
DISCUSSION/PROGRAM:

Currently Poway Unified School District and Poway Federation of Teachers are in the third and final year of
a Collective Bargaining Agreement which expires on June 30, 2015.
Under California Government Code Section 3547, the presentation and adoption of the District's initial
proposal for contract negotiations is a two-step process. First, it must be presented at a meeting of the
Board of Education and then after a reasonable time to allow the public to become informed, at a second
meeting of the Board, there will be a public hearing on the District's initial proposal and the Board would
adopt its initial proposal. Tonight the Board will make public its initial proposal to PFT.
The initial proposal from the District Is attached.

Initial Proposal for Contract Negotiations
From Poway Unified School District
To
Poway Federation of Teachers
2014~2015

Article VII - Hours of Employment and Artide X!- WagEAs
In accordance with the current contratt with PFT, Section II, the District will work with the
Federation using the tiscal Interest-Based Solving model to begin negotiations of a proposal
regarding wages.

The parties will continue to meet to prepare an updated version of the Collective Bargaining
Agreement, to include agreed upon Memoranda of Understanding and other minor changes to
practice which have occurred. It should be noted that the current agreement Section IIDuration of Agreement provides that "Articles of this Agreement may be amended by mutual
consent during the term of this agreement" and the District Is committed to continuing its
Interest-Based Problem Solving relationship with the Poway Federation of Teachers,

TO:

BOARD Of EDUCATION

fROM:

John P. Collins

MEETING DATE: ,_ _M_a_rch tO, 2015
AGENDA ITEM:

Staff Support:
SUBJECT:

INITIAl PROPOSAl FROM THE BOARD OF EDUCATION TO
POWAY fEDERATION Of TEACHERS (PFT) 2015~2.016FIRST READING

----

0 Action
0 Conl!lent Calendar
0 First Reading
D Information
0 IP'resentatic:m
0 Public &iearing
0 Roll Call Vote
Requir-ed

RECOMMENDATION:

First Reading,
DISCUSSION/PROGRAM:

Currently Poway Unified School District and Poway Federation of Teachers are In the third and final year of

a Collective Bargaining Agreement which expires on June 30, 2015. It has been an expressed interest of
both parties to extend this agreement, including revisions to the existing agreement, until June 30, 2018.
Under California Government Code Section .3547, the presentation and adoption of the District's initial
proposal for contract negotiations is a two-step process. First, it must be presented at a meeting of the
Board of Education and then after a reasonable time to allow the public to become informed, at a second
meeting of the Board, there will be a public hearing on the District's initial proposal and the Board would
adopt its initial proposal. Tonight the Board will make public its initial proposal to PFT.
The initial proposal from the District is attached.

Initial Proposal for Contract Negotiations
From Poway Unified School District

To
Poway Federation of Teachers
2015-2016

The District proposes a three-year agreement to expire June 30, 2018, with specified reopeners
during the term of the agreement.

A._rtide UI - ttealth and Welfare eeenefi~
The District proposes a continuation of the District's contribution per employee, using the
formula and calculations as outlined In Section III- Health and Welfare Benefits.
Artide VII - Hours of Employment and Article XI -

Wage~

In accordance with the current contract with PFr, Section II, the District will work with the
Federation using the fiscal Interest-Based Solving model to begin negotiations of a proposal
regarding wages.

The parties will continue to meet to prepare an updated version of the Collective Bargaining
Agreement, to include agreed upon Memoranda of Understanding and other minor changes to
practice which have occurred. It should be noted that the current agreement Section IIDuration of Agreement provides that "Articles of this Agreement may be amended by mutual
consent during the term of this agreement" and the District is committed to continuing its
Interest-Based Problem Solving relationship with the Poway Federation of Teachers.

TO:

BOARD OF EDUCATION

FROM:

John P. Collins

MEETING DATE:

March 101 2015 -·

AGENDA ITEM:

Staff Support:

SUBJECT:

INITIAL PROPOSAL FOR CONTRACT NEGOTIATIONS FROM
POWAY fEDERAUON Of TEACHERS (PfT}- 2014-2015

0
0
0

0

Action
Consent Calendliil!r
Fir'St Reading

Information

[g) Presentation
D Public Hearing
0 Roll Call Vote
Required
RECOMMENDATION~

That the Board receive the initial propos;:tf for the 20::1.4-2015 contract negotiations from
Poway federation of Teachers.
DISCUSSION/PROGRAM:

Secticul XI - Wages
Following the guidelines set forth in the BH.ateraf Agreement between the Federation and the District, the
parties have continued to use the Interest Based Problem Solving (IBPS) process, "with an on~going fiscal
IBPS group/' which has collaboratively worked to "review and reconcile revenue, expenditures and ending
balances of the PUSD budget" (PFT/PUSD Bi-Lateral Agreement, Section II - Duration of Agreement, p. 2).
In order to continue to attract and retain high quality teachers to serve our students in PUSD, the PFT has
an interest in working with the District to provide competitive compensation for our members. As in past
years, PFT proposes a settlement of fiscal negotiations of a total compensation package based on the "fair
share" proportion concept and the data~driven recommendations of the PFT/PUSD fiscal IBPS group. The
recommendations of the Fiscal IBPS Team are derived from an open and transparent process that leads to
a joint understanding of fiscal resources.

TO:

BOARD OF EDUCATION

FROM:

John P. Collins

MEETING DATE: ----'-M=a.:..:rc;_h_c.;1_;::_jO,c..;:2:..::..0=15'----

AGENDA ITEM:

staff Support:

SUBJECT:

INITIAl PROPOSAl FOR CONTRACT NEGOTIATIONS FROM
POWAY FEDERATION OF TEACiiERS (PFT)- 2015~2016

----

Action
Consent Calemial'
fii"St Reading

Information
Presentathm
Public Hearing
Roll Call Vote
Required

RECOMMENDATION:
That the Board receive the initial proposal for the
Poway Federation of Teachers.

2015~2016

contract negotiations from

DISCUSSION/PROGRAM:
Section II- DuratiQn of Agreement
Poway Unlfled School District (PUSD) and the Poway Federation of Teachers (PFT) are in the third and final
year of a Collective Bargaining Agreement, which expires on June 30, 2015. The Federation reaffirms their
strong interest in continuing the long standing Interest Based Problem Solving (IBPS) process and ''true-up"
procedure, as defined in Section II - Duration of Agreement, for collective bargaining by proposing to
extend the Agreement, including revisions to the exrsting agreement, untll June 30, 2018.
c <>. ~"' 2 1Y 3
,I

.-!

~ection

III - Health and Welfsue Benefits
Propose a continuation of the District's contribution per employee, using the formula and calculation as
outlined in Section III- Health and Welfare Benefits.
3 .::. J 1'1'1 3

r"'

S~ction

VII - Class Size and Staffing
Propose a continuation of the PFT/PUSD Memorandum of Understanding "Class Size/Staffing Commitment
2014-15 and 2015M16" to strateglcally reduce district-wide class sizes that will benefit student learning.
SectiQn XI - Wages
Propose a continuation of the Interest Based Problem Solving (IBPS) process to bargain all compensation
items using joint understanding of fiscal resources based on a continued open and transparent process. The
Federation proposes both parties meet regularly throughout the year to discuss the budget, Governor's
proposals on the budget and the May Revision to reach a joint understanding of how the state budget will
translate into resources in PUSD. The Federation wishes to work with the District to identify and agree upon
resources to provide the most competitive compensation package for our members. Main topics under
compensation include: new health and welfare costs, step and column costs, raises, wages that include
stipends, hourly, teacher leadership salary schedules, and class size reduction costs. As in past years, PrT
proposes a settlement of fiscal negotiations of a total compensation package based on the "fair share"
proportion concept and the data driven recommendations of the PFT/PUSD f1scal IBPS group.
Section X ~ Evaluation
Propose a continuation of the on~going work around the development of a new PFT/PUSD Teacher
Professional Learning and Effectiveness System.

Other
The Federation wishes to explore possible systems that will provide teachers with greater opportunities for
teacher leadership on important issues of teaching and learning.
Continued ...
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Poway School Employees Association
Poway Unified School District
LA-CE-6006·-E
Poway Unified School! )!strict
February 27, 2015

f, the undersigned party, hereby designate as n1y representative the person whose name and address appear
below, and authorize such representative to appear on my behalf in this proceeding. This designation shall
remain valid until I file a written revocation of it with the Public Employrnent Relations Board.

Gerald A, Conradi, Esq. I Amy W. Estrada, Esq.
(Name of Representative)
Counsel for Poway Unified School District

Tracy Hogarth
(Printed Name)
Associate Superintendent, Personnel Support Services

Atkinson Andelson Loya Ruud & Romo

16870 West Bernardo Drive, Suite 330

(Mailing Address)

(Date)

San Diego

CA
---~ ·-··--------~---~------

(City)

[Jr consent to electronic service of notices and
documents in the above-captioned case.
gconradi@aalrr.com

I

aestracla@aalrr.com

(Stati:)

92127
--------"

------------·-------·-

(858) 485-9526
,v,ouv"'"

Number)

(Ext.)

(858) 485-9412
(Fax Number)
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PROOF OF SERVICE
PERB Case No: LA-CE-6006-E
I am employed in the County of San Diego, State of California. I am over the age of
18 years and am not a party to the within action; my business address is 16870 West Bernardo
Drive, Suite 330, San Diego, California 92127-1671.
On April 1, 2015, I served POSITION STATEMENT OF POWAY UNIFIED
SCHOOL DISTRICT and NOTICE OF APPEARANCE FORM regarding Case No. LACE-6006-E on the pmiies listed below by:
Public Employment Relations Board
Attn: Y aron Partovi, Regional Attorney
700 North Central Avenue, Suite 200
Glendale, CA 91203

VIA EMAIL: perbe-{ile.laro@perb.ca.gov
AND FIRST CLASS MAIL

Ricardo Ochoa, Esq.
Ochoa Legal Group
3737 Camino Del Rio South, Suite 407
San Diego, CA 92108

VIA EMAIL: rochoa@union-attornevs.org
AND FIRST CLASS MAIL

0

BY MAIL: placing a true copy thereof enclosed in a sealed envelope for collection and
delivery by the United States Postal Service or private delivery service following
ordinm·y business practices with postage or other costs prepaid.

0

BY EMAIL: I sent such document by use of email to the email address( es) above. Such
document was scanned and emailed to such recipient and email confirmation is attached
hereto indicating the recipients' email address and time of transmission pursuant to
PERB Regulation§ 32091 § 32135 and§ 32140.

D

BY OVERNIGHT COURIER: I sent such document(s) on
via
GSO Delivery Service with postage thereon fully prepaid at San Diego, California, for
delivery on _ _ _ _ _ _ _ __

D

BY FAX: I sent such document by facsimile transmiSSIOn m accordance with the
requirements ofPERB Regulations 32090 and 32135(d).

Executed on Aprill, 2015, at San Diego, California.
I declare under penalty that the foregoing is true and COITe t.
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12947907.1

PROOF OF SERVICE

From:

Sent:
To:
Cc:
Subject:
Attachments:

Holly K. Nyquist
Wednesday, April 01, 2015 3:50 PM
'Ricardo Ochoa (rochoa@union-attorneys.org)'
Gerald A. Conradi; Amy W. Estrada; Holly K. Nyquist
PERB Case Number LA-CE-6006-E: PUSD-Position-Statement [AALRR-Cerritos.005463.00450]
PUSD-Position-Statement.pdf

Dear Mr. Ochoa,
Attached please find Poway Unified School District's Position Statement in matter LA-CE-6006-E. A
hard copy will follow by mail.

Holly Nyquist I Legal Assistant to Amy W. Estrada, Esq.
Atkinson, Andelson, Loya, Ruud & Romo
16870 West Bernardo Drive, Suite 330, San Diego, California 92127 Main (858) 485-9526 • Fax
(85 8) 485-94121.1!1Yquist(a;aa1rr.com
This electronic n1essage transmission contains information from the Firm of Atkinson, Andelson,
Loya, Ruud & Romo which may be confidential or privileged. The information is intended to be for
the use of the individual or entity named above. If you are not the intended recipient, be aware that
any disclosure, copying or distribution or use of the contents of this information is prohibited. If you
have received this electronic transmission in error, please notify us by telephone (858-485-9526) or by
electronic mail immediately. Thank you.
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From:

Sent:
To:
Cc:
Subject:

Attachments:

Holly K. Nyquist
Wednesday, April 01, 2015 4:03 PM
PERB Los Angeles E-File (perbe-file.laro@perb.ca.gov)
Gerald A. Conradi; Amy W. Estrada; Holly K. Nyquist
LA-CE-6006-E: Position Statement of Poway Unified School District [AALRRCerritos.005463.00450]
PUSD POS STATE. pdf

Attached please find the Position Statement of Poway Unified School District (43 pages), PERB case
number LA-CE-6006-E. If you have any questions, please contact:
Gerald A. Conradi or Amy W. Estrada
Atkinson Andelson Loya Ruud & Romo, Counsel for Poway USD
(858) 485-9526

Holly Nyquist I Legal Assistant to Gerald A. Conradi, Esq.
Atkinson, Andelson, Loya, Ruud & Romo
16870 West Bernardo Drive, Suite 330, San Diego, California 92127 Main (858) 485-9526 "Fax
(858) 485-9412 hnyguist@aalrr.com I website I subscribe
This electronic message transmission contains information from the Firm of Atkinson, Andelson,
Loya, Ruud & Romo which may be confidential or privileged. The information is intended to be for
the use of the individual or entity named above. If you are not the intended recipient, be aware that
any disclosure, copying or distribution or use of the contents of this information is prohibited. If you
have received this electronic transmission in error, please notify us by telephone (858-485-9526) or by
electronic mail immediately. Thank you.

From:

Sent:
To:

Subject:

perbe-file.laro@perb.ca.gov
Wednesday, April 01, 2015 4:04 PM
Holly K. Nyquist
LA-CE-6006-E: Position Statement of Poway Unified School District [AALRRCerritos.005463.00450]

PLEASE DO NOT REPLY TO THIS E-MAIL- IT IS SENT AS AN AUTOMATIC REPLY TO YOUR RECENTLY RECEIVED
FILING WITH THE PUBLIC EMPLOYMENT RELATIONS BOARD (PERB)
If you are filing with the Board/Appeals office at PERB, you must resubmit your filing to
PERBe-fiie.Appeals@perb.ca.gov.

Thank you for using PERB's e-file system. If your document was not in PDF format, please resend in PDF format, or fax or mail to
the proper PERB Regional office. (We are unable to open a document in any format other than PDF, e.g. we CANNOT open
Word documents, XPS documents, nor can we retrieve documents via a commercial document storage service operating in the
"cloud.")
PERB Regulation 32091(c) states that any attachments to an electronic filing shall be in PDF format and the total size of any email message, including attachments, shall not exceed 3 MB, unless the files are compressed (in a zip file format).
IMPORTANT: You must execute the following steps in order to complete your filing with PERB. Remember, at this point your
filing is still incomplete.
1. Print out the Documents you sent via PDF to PERB.
2. Please note, your Proof of Service must state that you served a copy on the other party, including all attachments.
3. The signed original plus the correct amount of copies along with the signed Proof of Service must be mailed to PERB at the
proper Regional Office.

IMPORTANT -IF THE ORIGINAL SIGNED DOCUMENT AND ATTACHMENTS, SIGNED PROOF OF SERVICE, AND
CORRECT NUMBER OF COPIES ARE NOT RECEIVED BY PERB WITHIN 5 BUSINESS DAYS FROM THE DATE OF FILING,
THIS DOCUMENT WILL NOT BE CONSIDERED FILED WITH PERB EXCEPT IN CASES WHERE GOOD CAUSE IS
DEMONSTRATED.
Please check out our Regulations on our website at www.PERB.ca.gov for further filing instructions.

From: HNyquist@aalrr.com

Sent: 4/1/2015 11:03:18 PM
To: perbe-fjle,laro@perb.ca.g_ov
Subject: LA-CE-6006-E: Position Statement of Poway Unified School District [AALRR-Cerritos.005463.00450]

Attached please find the Position Statement of Poway Unified School District (43 pages), PERB case number LA-CE6006-E. If you have any questions, please contact: Gerald A. Conradi or Amy W. Estrada Atkinson Andelson Loya
Ruud & Romo, Counsel for Poway USD (858) 485-9526 Holly Nyquist I Legal Assistant to Gerald A. Conradi, Esq.
Atkinson, Andelson, Loya, Ruud & Romo 16870 West Bernardo Drive, Suite 330, San Diego, California 92127 Main
(858) 485-9526 *Fax (858) 485-9412 hnyquist(!:DJI:.alrr.com I website I subscribe This electronic message transmission
contains information from the Firm of Atkinson, Andelson, Loya, Ruud & Romo which may be confidential or
privileged. The information is intended to be for the use of the individual or entity named above. If you are not the
intended recipient, be aware that any disclosure, copying or distribution or use of the contents of this information is
prohibited. If you have received this electronic transmission in error, please notify us by telephone (858-485-9526) or
by electronic mail immediately. Thank you.
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Ochoa Legal Group
3737 Camino Del Rio South, Suite 407
San Diego, CA 92108

":"

