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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

7

IN AND FOR THE COUNTY OF SAN DIEGO, CENTRAL DIVISION

8
9

VOICE OF SAN DIEGO,

10
11

CASE NO.

Petitioner,
v.

12

COUNTY OF SAN DIEGO, AND DOES 1-10,
13 inclusive,
Respondent.

14

VERIFIED PETITION FOR WRIT OF
MANDATE, AND COMPLAINT FOR
PRELIMINARY AND PERMANENT
INJUNCTION AND DECLARATORY
RELIEF FOR VIOLATIONS OF THE
PUBLIC RECORDS ACT
[Government Code § 6250 et seq.; and Code of
Civil Procedure §§ 1060 and 1085.]

15
16
17

INTRODUCTION
1.

This action brought pursuant to the California Public Records Act (Gov. Code § 6250

18 et seq.) (“CPRA”) by Petitioner VOICE OF SAN DIEGO (“VOICE”) challenges the failure of
19 Respondent COUNTY OF SAN DIEGO (“COUNTY”) to act in compliance with the requirements
20 of California State record retention and disclosure laws.
21

2.

Local agencies are mandated by California law to retain public records and disclose

22 them upon request, permitting the public “access to information concerning the conduct of the
23 people’s business [which] is a fundamental and necessary right of every person in this state.”(Gov.
24 Code §§ 6200 et seq.; 6250 et seq.; and 34090 et seq.) These laws facilitate efficient and transparent
25 governance by ensuring that local government officials, staff, and the public at large have a fuller
26 understanding of public agencies’ actions to better guide decision-making.
27

3.

VOICE posed a CPRA request to COUNTY concerning the agency’s management of

28 the COVID-19 pandemic, and specifically for epidemiological reports describing contact tracing
1
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1 investigations prepared by the COUNTY that were then transmitted to the State of California.
2

4.

In response, COUNTY informed VOICE that it would not perform its duties under

3 the CPRA, under claim of exemption, until the COVID-19 emergency order has been lifted.
4

5.

Such a denial runs contrary to two basic mandates of the CPRA – first, that records

5 responsive to a request be searched, and produced, promptly for inspection; and second, that a claim
6 of exemption to the CPRA be employed only to withhold or redact records determined to be
7 responsive, rather than to deny the responsibility to search for such records in the first place.
8 (Government Code §§ 6253(b), 6255(a).)
9

6.

COUNTY has delayed and/or obstructed the release of records responsive to VOICE’s

10 CPRA request for over three months and there is no indication when, or if, the agency will ever
11 comply leaving VOICE no choice but to seek remedy through this Petition to vindicate the public’s
12 right to its government records.
13
PARTIES

14
15

7.

VOICE is a nonprofit organization incorporated under California’s non-profit law and

16 tax exempt under Internal Revenue Code section 501(c)(3) that is dedicated to the reporting of
17 regional news and promoting the “people’s right to know” about their government so that local public
18 agencies may be held accountable. VOICE is supported mainly by grants and donations.
19

8.

COUNTY is a “local agency,” as defined under Government Code section 6252(a)

20 subject to the CPRA.
21

9.

Respondent Does 1-10 are sued under fictitious names.

Their true names and

22 capacities are unknown to VOICE. When their true names and capacities are ascertained, VOICE
23 will amend this petition to assert them. VOICE is informed and believes that each of the fictitiously
24 named respondents is responsible in some manner for the occurrences herein alleged, and that the
25 damages as herein alleged were proximately caused by their conduct.
26
JURISDICTION AND VENUE

27
28

10.

VOICE brings this action, and this Court has jurisdiction, under Government Code
2
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1 sections 6258 and 6259 and Code of Civil Procedure §§ 525, 1060, and 1085 and Article I, § 3(b)
2 and Article VI, § 10 of the California Constitution.
3

11.

Venue is proper in this Court, under San Diego Superior Court Rules, Rule 1.2.2

4 because the causes of action alleged in this Petition arose in San Diego County, where the CPRA
5 requests were made and the documents are located. All parties to this litigation are located within
6 San Diego County.
7

12.

VOICE has performed all conditions precedent to filing this instant action and has

8 exhausted all available administrative remedies to the extent required by law.
9

13.

VOICE has no plain, speedy and adequate remedy in the ordinary course of the law

10 unless this Court grants the requested Writ of Mandate declaring COUNTY has violated the law
11 through its failure to comply with the CPRA and enjoining COUNTY from further refusal to perform
12 its ministerial duty to provide public records to VOICE.
13
STATEMENT OF FACTS

14
15

14.

On April 10, 2020, VOICE reporter Jesse Marx submitted a CPRA request to

16 COUNTY seeking “[a]ny and all copies of epidemiological reports sent to the state of California
17 showing the results of San Diego County’s investigative contact tracing efforts since Jan. 1, 2020, to
18 present.” (A true and correct copy of this CPRA request is attached as Exhibit “A”; the “Request”.)
19

15.

Within 20 minutes of transmitting the Request, Mr. Marx received a response from

20 the County indicating that the requested records would not be provided “until the emergency order
21 has been lifted” arguing that “[u]nder California Government Code section 6255 the public interest
22 in receiving records at this time is outweighed by public interest in having County personnel free to
23 handle this ongoing emergency.”

(A true and correct copy of this CPRA request is attached as

24 Exhibit “B”.)
25
REASONS FOR GRANTING THIS PETITION

26
27

16.

Government Code section 6258 provides that CPRA matters be heard “at the earliest

28 possible time” and VOICE therefore requests a hearing before this Court as soon as possible to avoid
3
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1 further delays in the release of public records owed to VOICE.
2

17.

The CPRA mandates COUNTY:
a.

3

Search for all responsive public records within 10 days of receipt of a CPRA

4

request and determine whether a CPRA request “seeks copies of disclosable

5

records in the possession of the agency and… promptly notify the person

6

making the request of the determination and the reasons therefor” pursuant to

7

Government Code section 6253(c);
b.

8

“[S]tate the estimated date and time when the records will be made available”
pursuant to Government Code section 6253(c);

9
c.

10

“Make the records promptly available” pursuant to Government Code section
6253(b);

11
12

d.

Neither “delay or obstruct the inspection or copying of public records”;

13

e.

“[J]ustify withholding any record by demonstrating that the record in question

14

is exempt under express provisions of [the CPRA] or that on the facts of the

15

particular case the public interest served by not disclosing the record clearly

16

outweighs the public interest served by disclosure of the record,” though no

17

justification exists for obstructing or delaying the release of such records

18

pursuant to Government Code section 6255(a).

19

18.

COUNTY has definitively and affirmatively declined to meet the mandates of the

20 CPRA in refusing to provide the public records VOICE seeks in its Request notwithstanding the
21 public’s extraordinarily strong interest in understanding how the region’s primary government organ
22 tasked with managing this crisis is conducting itself. Such a denial of records runs directly counter
23 to the public’s right to understand how its government operates in a time when information is vital to
24 each and every San Diego County resident’s health and safety.
25
26

FIRST CAUSE OF ACTION

27

(VIOLATION OF CALIFORNIA PUBLIC RECORDS ACT)

28

19.

VOICE hereby incorporates by this reference the allegations of paragraphs 1 through
4
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1 18, inclusive, of this Petition as though fully set forth herein.
2

20.

VOICE is informed and believes, and on that basis alleges that the records responsive

3 to its Request are, or were, prepared, owned, used, or retained by COUNTY and are therefore, deemed
4 to be public records pursuant to Government Code sections 6204 and 6252(e).
5

21.

VOICE is informed and believes, and on that basis alleges that COUNTY now

6 withholds public records responsive to the Request.
7

22.

VOICE has exhausted its administrative remedies and has no plain, speedy, and

8 adequate remedy left but to seek relief from this Court pursuant to Government Code sections 6258
9 and 6259 and Code of Civil Procedure section 1060.
10

23.

COUNTY has a clear, present ministerial duty to observe and uphold the requirements

11 of the CPRA.
12

24.

As an inferior agency, COUNTY has no authority to suspend or otherwise override

13 State law prohibiting the obstruction and/or delaying of the release of public records.
14

25.

The County’s failure to perform its duties under the CPRA is an abuse of discretion

15 correctable by issuance of writ of mandate by the court.
16

26.

VOICE has an interest in having California records laws executed and public duties

17 enforced, and therefore has a beneficial interest in the outcome of the proceedings.
18

27.

VOICE has a clear, present, and legal right to COUNTY’s performance of its

19 ministerial duties as required under the CPRA.
20

28.

COUNTY has violated, and will continue to violate, the CPRA unless this Court

21 orders it not to do so.
22

29.

VOICE, and the public, suffer, and will continue to suffer, irreparable harm if

23 COUNTY is permitted to continue to withhold and/or delay the release of public records as required
24 by law.
25

30.

An actual controversy exists between the parties regarding COUNTY’s responsibility

26 to search, review and disclose records responsive to the Request pursuant to the CPRA.
27

31.

This Court should find that the specific records sought by VOICE in response to the

28 Request must be immediately released by COUNTY.
5
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1

SECOND CAUSE OF ACTION

2

(DECLARATORY RELIEF AS TO THE CALIFORNIA PUBLIC RECORDS ACT)

3

32.

VOICE hereby incorporates by this reference the allegations of paragraphs 1 through

4 31, inclusive, of this Petition as though fully set forth herein.
5

33.

VOICE is informed and believes, and on that basis alleges, that COUNTY wrongfully

6 withholds or delays the disclosure of public records in violation of the law.
7

34.

An actual controversy exists between the parties regarding COUNTY’s responsibility

8 to search, review and disclose records responsive to the Request pursuant to the CPRA. Because
9 an actual controversy exists between VOICE and COUNTY concerning their respective rights
10 and duties, VOICE seeks a judicial determination regarding said rights and duties.
11

35.

Based on the allegations herein alleged, VOICE seeks, and is entitled to, a declaration

12 from this Court that:
13

a.

records.

14
15

b.

c.

d.

e.

f.

g.

28

COUNTY has no right to pre-empt, suspend, or otherwise ignore the
requirements of the CPRA.

26
27

COUNTY’s refusal and/or failure to provide public records without proper
claim to exemption under the CPRA is violative of the law.

24
25

COUNTY’s actions and/or inactions do not meet the CPRA’s requirement for
the prompt production of public records.

22
23

COUNTY’s actions and/or inactions to delay the release of public records are
unlawful under the CPRA.

20
21

COUNTY’s actions and/or inactions to obstruct the release of public records
responsive to the Request are unlawful under the CPRA.

18
19

COUNTY’s failure to provide an estimated date and time for the release of
public records responsive to the Request is violative of the CPRA.

16
17

The epidemiological reports sought in response to the Request are public

h.

COUNTY’s refusal and/or failure to search, review, and/or disclose electronic
records during the ongoing coronavirus pandemic is violative of the law.
6
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1

36.

A judicial determination is appropriate at this time and under these circumstances so

2 that VOICE may ascertain and preserve its rights.
3
4

THIRD CAUSE OF ACTION

5

(INJUNCTIVE RELIEF AS TO THE CALIFORNIA PUBLIC RECORDS ACT)

6

37.

VOICE hereby incorporates by this reference the allegations of paragraphs 1 through

7 36, inclusive, of this Petition as though fully set forth herein.
8

38.

COUNTY’s refusal to perform its ministerial duties under the CPRA has and

9 continues to cause VOICE irreparable harm in withholding public information vital to VOICE, its
10 readership, and the public at large.
11

39.

A temporary restraining order, preliminary injunction and permanent injunction

12 should issue directing COUNTY to immediately release the responsive records sought by VOICE as
13 required by law.
14

40.

VOICE is likely to prevail on the merits and establish that COUNTY, by its actions,

15 violated Government Code § 6250 et seq.
16

41.

VOICE has no plain, speedy and adequate remedy at law, in that unless COUNTY is

17 enjoined by this Court, as set forth herein, VOICE will be unable to otherwise secure the public
18 records it seeks in a prompt manner as required under the CPRA.
19
PRAYER FOR RELIEF

20

21 WHEREFORE, PETITIONER PRAYS FOR JUDGMENT AS FOLLOWS:
22

1.

That this Court set “times for responsive pleadings and for hearings in these

23 proceedings… with the object of securing a decision as to these matters at the earliest possible time,”
24 as provided in Government Code section 6258.
25

2.

That this Court find that the records VOICE seeks in its Request are public records.

26

3.

That this Court find that COUNTY has violated the California Public Records Act;

27

4.

That this Court order COUNTY immediately disclose all responsive public records

28 sought through the Request.
7
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1

5.

That this Court order COUNTY to pay VOICE’s reasonable attorneys’ fees and costs

2 of suit pursuant to Gov. Code § 6259, Code of Civ. Proc. § 1021.5 and any other applicable provisions
3 of law; and
4

6.

For such other and further relief as the Court deems just and proper.

5
6 Dated: July 27, 2020

LAW OFFICE OF FELIX TINKOV

7
8
9

By: _______________________________________
Felix M. Tinkov
Attorney for PETITIONER

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
8
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VERIFICATION

2

I am Scott Lewis, CEO of Petitioner VOICE OF SAN DIEGO. I have read the above Petition

3

nd know its contents. All facts alleged in the petition are true ofmy own personal knowledge, except

4
5

ose alleged on information and belief.
I declare under penalty of perjury that the foregoing is true and correct, under the laws of the

6 State of California.

7

Executed in San Diego, California on July 27, 2020.

8

9
10

scoriLrs7J

11
12
13
14
15
16
17
18
19
20
21

22
23

24
25

26
27

28
9
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Exhibit A

Jesse Marx

From: Jesse Marx
Sent: Friday, April 10, 2020 3:49 PM
To: Sturak, Craig <Craig.Sturak@sdcounty.ca.gov>; McClain, Tim <Tim.McClain@sdcounty.ca.gov>
Cc: Workman, Michael E <Michael.Workman@sdcounty.ca.gov>
Subject: RE: News Advisory: COUNTY TO GIVE UPDATE ON COVID‐19
Here’s my PRA request for the reports that Dr. McDonald mentioned to us the other day. Thanks for handling this.
Pursuant to my rights under the California Public Records Act (Government Code §6250 et seq.) and the California
Constitution, as amended by passage of Prop 59 on November 3, 2004, I am writing to request inspection of the
following records:
Any and all copies of epidemiological reports sent to the state of California showing the results of San Diego County’s
investigative contact tracing efforts since Jan. 1, 2020, to present.
Jesse Marx
ASSOCIATE EDITOR
jesse.marx@voiceofsandiego.org
Desk: (619) 550‐5663
Cell: (708) 925‐7064

Nonprofit news powered by members
Read | Subscribe | Donate

1

Exhibit B

aunty af San @liege
OFFICE OF COUNTY COUNSEL

THOMAS E. MONTGOMERY
COUNTY COUNSEL

1600 PACIFIC HIGHWAY, ROOM 355, SAN DIEGO, CA 92101
(619) 531-4860 Fax (619) 531-6005

Thomas Bunton
Assistant County Counsel
Direct Dial: 619-531-6456
E-Mail: Thomas.Bunton@sdcounty.ca.gov

April 10, 2020

VIA ELECTRONIC MAIL ONLY
Jesse Marx
Jesse.marx@voiceofsandiego.org
RE:

California Public Records Act Request

Dear Mr. Marx:
The County of San Diego (“County”) has received your California Public Records Act request
dated April 10, 2020 for records regarding reports mentioned by Dr. McDonald specifically any
and all copies of epidemiological reports sent to the state of California showing the results of San
Diego County’s investigative contact tracing efforts since Jan. 1, 2020, to present.
Please note that in light of the rapidly evolving and unprecedented emergency situation
concerning the spread of the COVID 19 virus, the County has implemented the guidance issued
by the California Department of Public Health and the Centers for Disease Control and
Prevention to protect the health and safety of County employees and residents, and is following,
and will continue to follow, all orders issued by federal, State, and local officials.
County staff is focused on providing essential services to County residents for the foreseeable
future. Due to this ongoing emergency, staff that may have responsive records do not have the
capacity to search for records responsive to your request. Under California Government Code
section 6255 the public interest in receiving records at this time is outweighed by public interest
in having County personnel free to handle this ongoing emergency. We do not anticipate
responding to your request until the emergency order has been lifted. The County provides
updates regarding COVID 19 at the following link:
https://www.sandiegocounty.gov/content/sdc/hhsa/programs/phs/community_epidemiology/dc/2
019-nCoV.html.
We appreciate your patience and understanding during this time. If you have any questions in
the interim, please do not hesitate to reach out.
Very truly yours,
THOMAS E. MONTGOMERY, County Counsel
By
Monica W. Hall, Senior Deputy

