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9

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

10
11 SAN DIEGO HOUSING COMMISSION, a
public agency; CITY OF SAN DIEGO; a
12 California Municipal Corporation; HOUSING
AUTHORITY OF THE CITY OF SAN
13 DIEGO, a body corporate and politic;
14
15

Plaintiff,

Case No.
COMPLAINT OF PLAINTIFFS SAN
DIEGO HOUSING COMMISSION,
CITY OF SAN DIEGO, AND
HOUSING AUTHORITY OF THE
CITY OF SAN DIEGO

v.

16 JIM NEIL, an individual; KIDDER
MATHEWS, INC., a Washington corporation;
17 CHATHAM RIMV, LLC, a Delaware limited
liability company;
18
Defendants.
19
20
21

Comes now Plaintiffs San Diego Housing Commission (SDHC), City of San Diego

22

(City), and the Housing Authority of the City of San Diego (HASD) (collectively the Plaintiffs)

23

and allege as follows as to Defendants Jim Neil (Neil), Kidder Mathews, Inc. (Kidder), and

24

Chatham RIMV LLC (Chatham RIMV):

25
26

NATURE OF ACTION
1.

In response to the COVID-19 pandemic, the City, in partnership with SDHC, the

27

County of San Diego, the Regional Task Force on Homelessness (RTFH) and the San Diego

28

Convention Center launched Operation Shelter to Home (OSTH) on April 1, 2020, temporarily
1
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moving hundreds of those experiencing sheltered and unsheltered homelessness within the City

2

to the Convention Center. The purpose of OSTH was to prevent the spread of COVID-19 among

3

people experiencing homelessness by achieving appropriate social distancing and providing

4

access to a variety of sanitation and hygiene facilities.

5

2.

Subsequently, through the RTFH's Coordinated Entry System, many of the

6

persons residing at the Convention Center were identified as needing long-term permanent

7

supportive housing to successfully end their homelessness and provide the appropriate level of

8

resources and supportive services to best meet their needs and ensure long-term stability.

9

3.

The City's Community Action Plan on Homelessness, which was accepted by the

10

City of San Diego City Council (City Council) in October 2019, identified the need for an

11

additional 2,659 permanent supportive housing units in the next 10 years for individuals

12

experiencing homelessness in the City, with the need for 60 percent of those units (1,595) to be

13

developed within the first four years.

14
15

4.

The COVID-19 pandemic created an emergency situation as to homelessness in

the City.

16

5.

As a result of the state of emergency, SDHC entered into the Agreement for Real

17

Estate Broker Services with Kidder and Neil to provide real estate broker services, including

18

identifying hotel properties for potential purchase and negotiating hotel purchase transactions

19

(the Broker Agreement and the Services).

20
21

6.

The Broker Agreement limited commission compensation to Kidder and Neil to

no more than $250,000 per transaction.

22

7.

Kidder and Neil identified two properties that SDHC eventually purchased with

23

funds from the public treasury: (a) the Residence Inn at 5400 Kearny Mesa Road, San Diego, CA

24

92111 (Kearny Mesa Property); and (b) the Residence Inn at 1865 Hotel Circle South, San

25

Diego, CA 92108 (Hotel Circle Property).

26

8.

For the Kearny Mesa Property, Kidder and Neil and the seller negotiated a

27

commission of $592,500 to be paid to Kidder and Neil by the seller.

28

///
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9.

For the Hotel Circle Property, Kidder and Neil and the seller negotiated a

commission of $502,500 to be paid by to Kidder and Neil the purchaser SDHC.
10.

After identifying the Hotel Circle Property as a potential purchase option, but

4

before the close of SDHC's purchase, Neil purchased 40,000 shares of stock in Chatham Lodging

5

Trust (Chatham). Chatham is the parent company of the Chatham RIMV, the seller of the Hotel

6

Circle Property.

7
8
9

11.

On information and belief, Neil earned realized or unrealized gains on the

Chatham stock purchase of more than $250,000.
12.

As alleged more fully in this operative complaint, Kidder and Neil breached the

10

Broker Agreement by negotiating commissions exceeding $250,000 per transaction as

11

compensation for Services provided in connection with SDHC's acquisition of the Kearny Mesa

12

Property and the Hotel Circle Property.

13

13.

In every contract there is an implied promise of good faith and fair dealing.

14

Edmond's of Fresno c. MacDonald Group, Ltd., 171 Cal.App.3d 598, 605 (1985). This implied

15

promise means that each party will not do anything to unfairly interfere with the right of any

16

other party to receive the benefits of the contract. Good faith means honesty of purpose without

17

any intention to mislead or to take unfair advantage of another. Generally speaking, it means

18

being faithful to one’s duty or obligation.

19

14.

As alleged more fully in this operative complaint, Kidder and Neil breached the

20

covenant of good faith and fair dealing implied in the Broker Agreement by negotiating

21

commissions in excess of $250,000 per transaction as compensation for Services provided in

22

connection with SDHC's acquisition of the Kearny Mesa Property and the Hotel Circle Property.

23

15.

As alleged more fully in this operative complaint, Kidder and Neil committed

24

fraud against Plaintiffs and the public treasury by intentionally misrepresenting their intentions

25

with regard to the compensation per transaction they would seek in connection with property

26

acquisitions for which they provided Services under the terms of the Broker Agreement.

27
28

16.

Kidder and Neil owed SDHC fiduciary duties including the duty of undivided

loyalty. “During the course of his agency, he may not undertake or participate in activities
3
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1

adverse to the interests of his principal.” Sequoia Vacuum Systems v. Stransky, 229 Cal.App.2d

2

281, 287 (1964). As a fiduciary, a broker must act in the “highest good faith” toward its

3

principal and may not obtain any advantage over the principal in any transaction arising out of

4

the agency relationship. Wyatt v. Union Mort. Co., 24 Cal.3d 773, 782 (1979); Roberts v.

5

Lomanto, 112 Cal.App.4th 1553, 1563 (2003).

6
7
8
9

17.

As alleged more fully in this operative complaint, Kidder and Neil breached their

fiduciary duty owed to SDHC.
18.

Defendants Kidder and Neil were in a fiduciary relationship with SDHC that

required transparency with SDHC including, at a minimum, the filing of disclosure documents

10

including a Form 700. Defendants Kidder and Neil actively and fraudulently concealed from

11

SDHC that Neil purchased 40,000 shares of Chatham after identifying the Hotel Circle Property

12

to SDHC but before SDHC's acquisition of the Hotel Circle Property closed, thereby acquiring

13

an ownership interest in the seller's parent. This ownership interest was not disclosed in writing

14

as required by the provisions of Section 204 of the Broker Agreement.

15

19.

California Government Code section 1090 et seq. (Section 1090) strictly prohibits

16

public officials from participating in the making of contracts in which they have a pecuniary

17

interest. The conflict of interest provision prohibits private parties from providing benefits to

18

public officials that would create a financial interest. Section 1090 penalizes any party that

19

provides benefits to a public official through automatic disgorgement of all monies received as a

20

result of the void contract without restoration of the benefits received or offset for the value of

21

services provided.

22

20.

“Officials make contracts in their official capacities within the meaning of section

23

1090 if their positions afford them the opportunity to ... influence execution [of the contracts]

24

directly or indirectly to promote [their] personal interests and they exploit those opportunities.

25

And officials cannot hide behind labels and titles or ‘change hats’ to obscure the substance of

26

their actions.” People v. Sup. Ct. (Sahlolbei), 3 Cal.5th 230, 245-246 (2017) (internal citations

27

omitted). Under the right circumstances, an independent contractor is a public official or

28

employee subject to the conflict of interest prohibitions of Section 1090. Id.
4
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21.

The Hotel Circle Purchase and Sale Agreement (PSA) was recommended,

2

negotiated, and affirmed by Defendants Kidder and Neil such that it was made by Kidder and

3

Neil in their capacity as public officials subject to Section 1090.

4

22.

At the time of the negotiations and implementation of the Hotel Circle PSA, Neil

5

had a financial interest in the Hotel Circle Property and the Hotel Circle PSA because SDHC's

6

decision to enter into the Hotel Circle PSA would have a reasonably foreseeable material

7

financial effect directly on Neil that is distinguishable from the effect on the public generally.

8
9

23.

Due to Neil’s failure to properly disclose financial interests that may impact the

transactions at issue, Plaintiffs did not know Neil had a financial interest in the Hotel Circle PSA

10

and did not become aware until in or around February 23, 2021. On February 23, 2021, Neil

11

disclosed his ownership interest in Chatham in a conversation with attorneys for the SDHC.

12
13

24.

As alleged more fully in this operative complaint, the purchase and sale

agreement to purchase the Hotel Circle Property (defined below) is void under Section 1090.

14

25.

The void contract resulted in Defendants Neil, Kidder, and Chatham RIMV

15

receiving compensation from the public treasury totaling in excess of $67,000,000; public funds

16

which the Plaintiffs now seek remittance in relief.

17

JURISDICTION AND VENUE

18

26.

This Court has jurisdiction over the action because this is a civil action wherein

19

the matter in controversy, exclusive of interest and costs, exceeds the jurisdictional minimum for

20

the Court.

21

27.

22

Jurisdiction and venue are proper before this Court as the events which underlie

this lawsuit occurred within the City of San Diego and County of San Diego.

23

PARTIES AND KEY PLAYERS

24

28.

The City of San Diego is, and at all times herein mentioned was, a California

25

Charter City, duly organized and existing by virtue of the laws of the State of California. The

26

decision-making body of the City of San Diego is the San Diego City Council (City Council).

27

///

28

///
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29.

The San Diego Housing Commission is, and at all times herein mentioned was, a

2

public agency operating under the authority of the California Housing Authorities Law (HAL)

3

(Cal. Health & Safety Code §§ 34200-34380) and the San Diego Municipal Code (SDMC)

4

(SDMC § 98.0301). The decision-making body of SDHC is the Board of Commissioners (BOC).

5

30.

The Housing Authority of the City of San Diego is, and at all times herein

6

mentioned was, a California body corporate and politic operating under the authority of the

7

California HAL. The decision-making body of HASD is the City Council sitting as the Housing

8

Authority of the City of San Diego.

9

31.

The Plaintiffs are informed and believe, and thereon allege, that defendant Jim

10

Neil (Neil) is an individual residing and providing services in San Diego County, California. The

11

Plaintiffs allege that Neil is a licensed broker registered with the California Department of Real

12

Estate.

13

32.

The Plaintiffs are informed and believe, and thereon allege, that defendant Kidder

14

Mathews, Inc. (Kidder) is a Washington corporation licensed to do business in California with a

15

business address of 12230 El Camino Real, 4th Floor, San Diego, CA 92130.

16

33.

The Plaintiffs are informed and believe, and thereon allege, that Chatham RIMV

17

LLC (Chatham RIMV) is a Delaware limited liability company licensed to do business in

18

California with a business address of 222 Lakeview Ave., Suite 200, West Palm Beach, FL

19

33401.

20

34.

The true names and capacities of Defendants named as DOES 1 through 50,

21

inclusive, whether individual, corporate, or otherwise, are unknown to the Plaintiffs, which are

22

informed and believe, and therefore allege, that each of said fictitiously named Defendants is

23

liable to the Plaintiffs on the causes of action herein alleged, and, therefore, the Plaintiffs sue

24

such Defendants by said fictitious names. Plaintiffs will move to amend this complaint when the

25

true names and capacities of said fictitiously named Defendants have been ascertained.

26
27
28

CONSPIRACY
35.

On information and belief, at all times relevant to this Complaint, Defendants, and

each of them, were acting as the agents, employees and/or representatives of each other, and
6
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were acting within the course and scope of their agency and employment with the full

2

knowledge, consent, permission, authorization and ratification, either express or implied, of each

3

of the other Defendants in performing the acts alleged in this complaint.

4

36.

On information and belief, as members of the conspiracies alleged more fully

5

below, each of the Defendants participated and acted with or in furtherance of said conspiracy or

6

aided or assisted in carrying out the purposes of the conspiracy and have performed acts and

7

made statements in furtherance of the conspiracy and other violations of California law.

8

37.

On information and belief, each Defendant acted both individually and in

9

alignment with the other Defendants with full knowledge of their respective wrongful conduct.

10

As such, Defendants conspired together, building upon each other's wrongdoing, to accomplish

11

the acts outlined in this Complaint.

12

38.

Defendants are sued as principals, participants, aiders and abettors and co-

13

conspirators in the wrongful conduct complained of herein and the liability of each arises from

14

the fact that each has engaged in all, or part of the improper acts, plans, schemes, conspiracies or

15

transactions complained of herein.

16
17

FACTUAL ALLEGATIONS
A.

18

The San Diego Housing Commission and the Housing Authority of San Diego
39.

The HASD was formed in 1968 under the HAL to address a shortage of safe,

19

decent, and sanitary housing available at rents affordable to low-income households in the City.

20

At that time, the City Council made itself the HASD.

21

40.

SDHC was formed in 1979 by the City Council by municipal code amendment.

22

The City Council granted SDHC "all rights, powers, and duties" of a housing authority under the

23

HAL except what is expressly retained by the HASD in the SDMC. See SDMC § 98.0301(a).

24

41.

Upon forming SDHC, the HASD retained approval authority over: (a) the SDHC

25

budget; (b) bond issuances and related actions; (c) labor agreements; (d) adoption or amendment

26

of SDHC policies; and (e) any other matter where the City Council or the HASD determines

27

SDHC should be advisory only. SDMC § 98.0301(d)(9).

28

///
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42.

SDHC is governed by the BOC. The HASD vested the BOC with the decision-

2

making powers for the SDHC. The BOC is appointed by the Mayor of the City of San Diego and

3

confirmed by the City Council. SDMC § 98.0301(f).

4

43.

On occasion, SDHC BOC seeks HASD ratification where HASD ratification or

5

authorization is not legally required, including for certain property acquisitions and contracts.

6

SDMC § 98.0301(e)(2)(A). Further, HASD may review any other SDHC action if: (a) the matter

7

is referred to the HASD by the HASD's Executive Director; or (b) requested to be heard by two

8

City Councilmembers or by the City's Mayor. SDMC § 98.0301(e)(2)(B), (C).

9

44.

SDHC is required to notify the HASD at least seven days before the BOC meets

10

to discuss: (a) property acquisition, sale or leases for more than five years; or (b) development

11

projects, rehabilitation loan commitments, and contracts for goods or services valued at more

12

than $1 million. SDMC § 98.0301(e)(4).

13

B.

14

SDHC's Agreement for Real Estate Broker Services with Kidder and Neil
45.

On June 10, 2020, SDHC and Kidder entered into the Broker Agreement with an

15

effective date of July 1, 2019. A true and correct copy of the Broker Agreement is attached

16

hereto as Exhibit 1.

17

46.

Following the execution of the Broker Agreement, Kidder served as a

18

"consultant" under the SDHC Conflict of Interest Code, SDHC Policy 101.000, Appendix A

19

until the termination of the Broker Agreement.

20

47.

Following the execution of the Broker Agreement, Neil served as a "consultant"

21

under the SDHC Conflict of Interest Code, SDHC Policy 101.000, Appendix A until the

22

termination of the Broker Agreement.

23

48.

Pursuant to Section 101 of the Broker Agreement, Kidder agreed to provide real

24

estate broker Services to SDHC in connection with SDHC acquisition of real property in the City

25

of San Diego.

26

49.

Section 101 of the Broker Agreement provides that Jim Neil shall be the agent of

27

Kidder providing the Services to SDHC.

28
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50.

Pursuant to Section 103 of the Broker Agreement, Kidder and Neil were to

provide the Services to SDHC from July 1, 2019 through June 10, 2021.
51.

Pursuant Section 104(a) of the Broker Agreement, Kidder and Neil's

4

compensation for the Services was to be made according to any agreement with the seller of any

5

purchased property:

6

Rates: Contractor's compensation will be made according to the Contractor's
agreement with the seller of the property. Contractor will be paid out of seller's
proceeds of the sale, in such instance, pursuant to the terms of the agreement
between Contractor and seller. Provided, however, if the Contractor is not paid by
the seller Contractor's compensation will be made according to Contract
Attachment No. 3.

7
8
9
10
11

52.

compensation was not to exceed $250,000 per transaction:

12

Maximum Compensation: The total compensation paid by the Commission for all
services performed pursuant to this Agreement shall not exceed the sum of TWO
HUNDRED FIFTY THOUSAND and NO/100 DOLLARS ($250,000.00) per
transaction. Any payment of fees over the sum $250,000, in any transaction, must
be approved by the Board of Commissioners. Contractor acknowledges that the
Commission is under no obligation to compensate Contractor for services
rendered or expenses accrued under this Agreement in excess of the maximum
compensation specified above.

13
14
15
16
17

Pursuant to Section 104(b) of the Broker Agreement, Kidder and Neil's

53.

Pursuant to Section 104(c) of the Broker Agreement, Kidder and Neil were to be

18

paid compensation at the close of escrow for the purchase of real property for which Kidder and

19

Neil provided Services to SDHC pursuant to the Broker Agreement.

20

54.

Pursuant to Section 204 of the Broker Agreement, SDHC had certain rights in the

21

event Kidder and/or Neil represent the owner or owners of property which may be suitable for

22

SDHC consideration.

23
24
25
26
27
28

The Contractor acknowledges that the Commission is legally obligated to abide
by certain Federal, State and local laws, rules and regulations with respect to
conflicts of interest. In the event Contractor represents the owner or owners of
property which the Contractor believes may be suitable for Commission’s
consideration, the Contractor shall provide the Commission with a written notice
stating the address of the property, the owner of the property and the names of all
persons employed by or otherwise working for Contractor with respect to such
property. The Commission will thereafter determine, in its sole discretion,
whether Contractor’s representation of the Commission with respect to the
acquisition of such property is prohibited or is likely prohibited by any Federal,
State or local law, rule or regulation. If the Commission determines that such
9
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dual-representation is not prohibited by any Federal, State or local law, rule or
regulation, then the Contractor shall represent the Commission with respect to the
potential acquisition of such property. Provided, however, if either: (i) the
Commission determines that such dual-representation is prohibited by any
Federal, State or local law, rule or regulation; or (ii) Jim Neil represents any seller
with respect to a property, then the Contractor shall not represent the Commission
with respect to the potential acquisition of such property and the Contractor
consents to the Commission’s acquisition of such property utilizing another
broker or without a broker and the Contractor waives the right to receive a
commission or other compensation of any kind whatsoever with respect to the
Commission’s acquisition of such property; provided, however, nothing contained
herein shall prohibit or otherwise limit Contractor’s right to compensations from
the owner of the property. The Commission also acknowledges that Contractor,
through one or more of its employees, may represent other principals interested in
the acquisition of property in which the Commission is interested, and the
Commission consents to the same. Contractor shall not disclose the confidential
information of the Commission to any person.

2
3
4
5
6
7
8
9
10

55.

11

In any legal action or any arbitration or other proceeding is brought for the
enforcement of this Agreement, or because of an alleged dispute, breach, default
or misrepresentation in connection with any of the provisions of this Agreement,
the successful or prevailing Party or Parties shall be entitled to recover reasonable
attorneys' fees and other costs incurred in that action or proceeding, in addition to
any other relief to which it or they may be entitled.

12
13
14
15
16

Pursuant to Section 215 of the Broker Agreement:

56.

Pursuant to Section 225 of the Broker Agreement, Kidder and Neil agreed as

follows:

17

Contractor shall assure that each principal of the Contractor that is supervising the
Contractor's work under this Agreement shall file a completed and executed
Statement of Economic Interest Disclosure Form (Form 700) with the City Clerk's
Office of the City of San Diego. . . at the following times:

18
19

(a) Upon execution of this Agreement;
20
(b) Annually on or before April 1 of each year;
21
(c) Within 30 days after completion of the Agreement.
22
Said form will be filed within ten (10) days of written notice from the
Commission to the Contractor.

23
24

57.

Neither Kidder nor Neil, nor any representative of Kidder, filed a completed and

25

executed Statement of Economic Interest Disclosure Form with the City Clerk's Office upon

26

execution of the Broker Agreement.

27

///

28

///
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58.

Neither Kidder nor Neil, nor any representative of Kidder, filed a completed and

2

executed Statement of Economic Interest Disclosure Form with the City Clerk's Office on or

3

before April 1, 2021.

4

59.

On March 26, 2021, the Commission transmitted a letter to Kidder and Neil

5

terminating the Broker Agreement for cause, including Kidder and Neil's failures to comply with

6

the covenants of the Broker Agreement. On the same day, Kidder and Neil acknowledged receipt

7

of the letter terminating the Broker Agreement.

8
9

60.

Neither Kidder nor Neil, nor any representative of Kidder, filed a completed and

executed Statement of Economic Interest Disclosure Form with the City Clerk's Office within 30

10

days after termination of the Broker Agreement on March 26, 2021.

11

C.

12

Kidder and Neil Provided Real Estate Services
61.

In providing the Services, Kidder and Neil represented SDHC in identifying

13

potential hotel and motel properties for purchase, advising SDHC on its strategy for purchasing

14

properties, negotiating with owners, conducting due diligence, and participating in the making of

15

contracts for SDHC's real estate needs.

16

62.

In or around June 2020, SDHC tasked Kidder and Neil with identifying hotel

17

properties to lease with a purchase option in order to house homeless persons temporarily living

18

at the San Diego Convention Center due to the COVID-19 pandemic. Kidder and Neil identified

19

properties to SDHC. However, no lease or lease transaction occurred.

20

63.

In or around June 2020, SDHC became aware of State funding available to SDHC

21

for property acquisitions. At the time, SDHC engaged Kidder and Neil to identify extended stay

22

hotel properties for possible SDHC purchase.

23

64.

Eventually, Kidder and Neil participated on behalf of SDHC in negotiating and

24

purchasing the following hotel properties: (a) Residence Inn, 5400 Kearny Mesa Road, San

25

Diego (Kearny Mesa Property); and (b) Residence Inn, 1865 Hotel Circle South, San Diego

26

(Hotel Circle Property).

27

///

28

///
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D.

The Kearny Mesa Property
65.

The Kearny Mesa Property is located at 5400 Kearny Mesa Road, San Diego, CA

3

92111. The Kearny Mesa Property was formerly a 144-unit Residence Inn franchise extended

4

stay hotel owned by defendant RT San Diego.

5
6
7

66.

In or around June 2020, Kidder and Neil identified the Kearny Mesa Property

owned by RT San Diego as a candidate for purchase.
67.

In or around June through July 2020, Kidder and Neil worked on behalf of SDHC

8

to negotiate the terms under which SDHC would purchase the Kearny Mesa Property from RT

9

San Diego.

10

68.

On information and belief, in or around June 2020 through July 2020, Kidder and

11

Neil engaged in negotiations with RT San Diego regarding the commission to be paid to Kidder

12

and Neil in connection with SDHC's purchase of the Kearny Mesa Property. On information and

13

belief, during those negotiations, Kidder and Neil demanded compensation in the form of a

14

commission of $592,500—well in excess of the commission compensation contemplated in the

15

Broker Agreement.

16

69.

On information and belief, Kidder and Neil's demand for excess commission

17

compensation for the Kearny Mesa Property transaction was contrary to the interests of Plaintiffs

18

because such a request would necessarily increase the purchase price.

19

70.

On information and belief, Kidder and Neil's demand for excess commission

20

compensation caused RT San Diego to inflate the purchase price charged to SDHC for the

21

Kearny Mesa Property to recover the excess commission demanded by Kidder and Neil.

22

71.

On or about June 29, 2020, SDHC transmitted a Letter of Intent concerning the

23

Kearny Mesa property (Kearny Mesa LOI) to set forth the general terms and conditions under

24

which SDHC expressed interest in purchasing the Kearny Mesa Property from RT San Diego.

25

The terms of the Kearny Mesa LOI were negotiated by Kidder and Neil as SDHC's

26

representatives.

27
28

72.

An authorized signatory of RT San Diego, Michael Jacobs, executed and returned

the Kearny Mesa LOI to SDHC on or before June 30, 2020.
12
COMPLAINT OF PLAINTIFFS SAN DIEGO HOUSING COMMISSION, CITY OF SAN DIEGO AND HOUSING
AUTHORITY OF THE CITY OF SAN DIEGO

1

73.

The proposed purchase price in the Kearny Mesa LOI was $39,500,000.

2

74.

The Kearny Mesa LOI contemplated the execution of a purchase and sale

3
4
5
6

agreement if the terms of the Kearny Mesa LOI were acceptable to RT San Diego.
75.

On July 9, 2020, SDHC engaged CBRE to perform a market value appraisal of

the Kearny Mesa Property's fee simple interest and market study for the Kearny Mesa Property.
76.

On July 20, 2020, SDHC and RT San Diego entered into the Purchase and Sale

7

Agreement for the Kearny Mesa Property (Kearny Mesa PSA). A true and correct copy of the

8

Kearny Mesa PSA is attached hereto as Exhibit 2.

9
10
11
12
13
14

77.

SDHC's representative.
78.

Section 3(a) of the Kearny Mesa PSA established the purchase price to be paid by

SDHC for the Kearny Mesa Property as $39,500,000.
79.

Section 3(b)(1) of the Kearny Mesa PSA addressed the requirement for SDHC

and HASD approvals of the Kearny Mesa PSA:

15

Notwithstanding anything to the contrary set forth herein, the Deposit and any
other deposits made by the Purchaser shall be fully refundable to the Purchaser
until such time as this Agreement has been approved by (collectively, the
"Approvals"): (i) Purchaser's board and (ii) if the Housing Authority of the City of
San Diego elects to hear the matter, then also by resolution of the Housing
Authority of the City of San Diego, in its sole discretion. The Seller hereby
acknowledges that the Purchaser is prohibited by San Diego Municipal Code
Section 98.0301(d)(8)(A) from purchasing the Property, without the approval of
the Purchaser's board and if the Housing Authority of the City of San Diego elects
to hear the matter, then also by the Housing Authority of the City of San Diego. If
the Approvals are not received before the expiration of the Due Diligence Period,
this Agreement shall automatically terminate and the Deposit shall be
immediately returned by the Escrow Agent to the Purchaser.

16
17
18
19
20
21
22

The terms of the Kearny Mesa PSA were negotiated by Kidder and Neil as

80.

Section 4 of the Kearny Mesa PSA allowed for a due diligence period of 120 days

23

commencing on the effective date of the Kearny Mesa PSA and concluding at 5:00 p.m. on

24

November 17, 2020 (Due Diligence Period):

25

Due Diligence Period. During the Due Diligence Period the Purchaser may
determine in the Purchaser's sole and absolute discretion, whether to proceed with
the purchase of the Property.

26
27
28

81.

During the first 60 days of the Due Diligence Period, SDHC and its

representatives were allowed access to the Kearny Mesa Property to perform inspections and
13
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1

otherwise evaluate the property, including review of property operating statements and other

2

property-related documents listed in Exhibit C to the Kearny Mesa PSA.

3

82.

On August 24, 2020, CBRE submitted its appraisal of the Kearny Mesa Property.

4

CBRE determined the market value of the Kearny Mesa Property as of July 21, 2020 to be

5

$39,600,000 or $275,000 per unit.

6
7
8

83.

Between July 2020 and October 2020, Neil repeatedly met with SDHC to discuss

the Kearny Mesa transaction.
84.

At the September 18, 2020 Special Meeting of the San Diego Housing

9

Commission, SDHC adopted HCR20-081 recommending that the HASD take actions regarding

10

the Kearny Mesa Property, including to ratify the Kearny Mesa PSA and authorize the purchase

11

of the Kearny Mesa Property.

12
13
14
15

85.

At the October 13, 2020 Regular Housing Authority Meeting, HASD adopted

Resolution No. HA-1880 approving SDHC's acquisition of the Kearny Mesa Property.
86.

Resolution No. HA-1880 authorized SDHC to fund the acquisition and

rehabilitation of the Kearny Mesa Property from the following SDHC and City sources:

16

a.

17

$10,000,000 from SDHC's State of California's Department of Housing
and Community Development Homekey funds;

18

b.

$17,425,852 in a loan from Chase Bank to SDHC;

19

c.

$10,000,000 from the City's Coronavirus Aid, Relief and Economic

20

Security Act (CARES Act) funds;

21

d.

22

to Work funds; and

23
24

$6,594,517 from SDHC's U.S. Housing and Urban Development Moving

e.
87.

$2,469,310 from the Deferred Developer Fee funds.

Following the expiration of the Due Diligence Period, the transaction between

25

SDHC and RT San Diego for the purchase of the Kearny Mesa Property closed on November 25,

26

2020 (Kearny Mesa Closing).

27
28

88.

Upon the event of the Kearny Mesa Closing, Kidder and Neil were paid a

commission of $592,500 from RT San Diego's proceeds from the sale.
14
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1

89.

On information and belief, at all times relevant to the Kearny Mesa Property

2

transaction, Kidder and Neil formally or informally represented RT San Diego, the owner and

3

seller of the Kearny Mesa Property.

4

90.

With regard to their representation of RT San Diego in connection with the

5

Kearny Mesa Property transaction, Kidder and Neil failed to provide SDHC with "a written

6

notice stating the address of the property, the owner of the property and the names of all persons

7

employed by or otherwise working for Contractor with respect to such property" as required by

8

Section 204 of the Broker Agreement.

9

E.

10

The Hotel Circle Property
91.

The Hotel Circle Property is located at 1865 Hotel Circle South, San Diego, CA

11

92108. The Hotel Circle Property was formerly a 192-unit Residence Inn owned by defendant

12

Chatham RIMV.

13

92.

14

On or about July 11, 2020, Kidder and Neil identified the Hotel Circle Property

owned by Chatham RIMV as a candidate for SDHC purchase.

15

93.

In or around July through August 2020, Kidder and Neil worked on behalf of

16

SDHC to negotiate the terms under which SDHC would purchase the Hotel Circle Property from

17

Chatham RIMV.

18

94.

On information and belief, between July and August 2020, Kidder and Neil

19

engaged in negotiations with Chatham RIMV and SDHC regarding the commission to be paid

20

Kidder and Neil in connection with SDHC's purchase of the Hotel Circle Property. During those

21

negotiations, Kidder and Neil demanded and agreed to compensation in the form of a

22

commission of $502,500—well in excess of the commission compensation contemplated in the

23

Broker Agreement.

24

95.

25

On information and belief, Kidder and Neil's demand for excess commission

compensation for the Hotel Circle Property transaction was contrary to the interests of Plaintiffs.

26

96.

27

Property with Neil.

28

///

On or about July 27, 2020, SDHC representatives first toured the Hotel Circle

15
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1

97.

On information and belief, between July 27, 2020 and July 29, 2020, Neil

2

purchased 40,000 shares of stock in Chatham. Chatham is the parent company of Chatham

3

RIMV, the seller of the Hotel Circle Property.

4

98.

In violation of Section 204 of the Broker Agreement, Kidder and Neil failed to

5

disclose the stock transaction or that Neil had obtained an ownership interest in Chatham and the

6

Hotel Circle Property. Proper notice as required by Section 204 of the Broker Agreement would

7

have allowed SDHC to analyze if there were any conflicts and otherwise protect SDHC's

8

interests in moving forward with the transaction. Had proper notice been given to SDHC, Section

9

204 of the Broker Agreement allowed SDHC to remove Kidder and Neil as broker on this

10

matter, and SDHC could have completed the purchase of the Hotel Circle Property without

11

paying a commission to Kidder ad Neil.

12

99.

On or about July 28 and 29, 2020, SDHC and Chatham executed a non-disclosure

13

agreement. Under the terms of the non-disclosure agreement, SDHC agreed that SDHC and its

14

consultants, including Kidder and Neil, would maintain the confidence of non-public,

15

confidential and proprietary information of Chatham and its affiliates, including Chatham RIMV.

16

100.

On or about August 5, 2020, SDHC transmitted a Letter of Intent concerning the

17

Hotel Circle property (Hotel Circle LOI) to set forth the general terms and conditions under

18

which SDHC expressed interest in purchasing the Hotel Circle Property from Chatham RIMV.

19

The terms of the Hotel Circle LOI were negotiated by Kidder and Neil as SDHC's

20

representatives.

21
22

101.

A Vice President and Secretary of Chatham RIMV, Eric Kentoff, executed and

returned the Hotel Circle LOI to SDHC on or before August 6, 2020.

23

102.

The proposed purchase price in the Hotel Circle LOI was $67,000,000.

24

103.

The Hotel Circle LOI contemplated the execution of a purchase and sale

25

agreement if the terms of the Hotel Circle LOI were acceptable to Chatham RIMV.

26

104.

Paragraph 6 of the Hotel Circle LOI notified Chatham RIMV regarding SDHC

27

and HASD approvals:

28

///
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1

Housing Authority Approval. The Seller acknowledges that in order to bind the
Buyer to the terms and conditions of the Purchase and Sale Agreement: (i) the
Purchase and Sale Agreement must be approved by the Buyer's board; (ii) must
also be approved by the Housing Authority of the City of San Diego, in the event
the Housing Authority of the City of San Diego elects to hear the matter; and (iii)
the Housing Authority of the City of San Diego needs to appropriate funds for the
Buyer's acquisition of the Property . . . . [I]f the Purchase and Sale Agreement is
not formally approved by Buyer's board, and if necessary the Housing Authority
of the City of San Diego, or the Housing Authority of the City of San Diego does
not appropriate funds for the Buyer's acquisition of the Property, on or before
expiration of the Due Diligence Period, then the purchase and Sale Agreement
shall automatically terminate and the Buyer shall receive a full refund of all
deposits into escrow. . . .

2
3
4
5
6
7
8
9

105.

commission to be paid to Kidder and Neil:

10

Broker Commission. Buyer and Seller each represent to the other that they have
not dealt with any real estate broker or agent other than Jim Neil of Kidder
Matthews (the "Broker") in connection with the purchase and sale of the Property.
The Buyer will pay the brokerage fee/commission owed to the Broker in
connection with this transaction pursuant to a separate written agreement between
the Buyer and the Broker, which brokerage fee/commission the Seller and Buyer
agree is 0.75% of the Purchase Price referenced within Paragraph 2 of this Letter
of Intent.

11
12
13
14
15
16
17

Paragraph 11 of the Hotel Circle LOI stated the following regarding the broker's

106.

On August 11, 2020, SDHC engaged CBRE to perform a market value appraisal

of the Hotel Circle Property's fee simple interest and market study for the Hotel Circle Property.
107.

On August 20, 2020, SDHC and Chatham RIMV entered into the Purchase and

18

Sale Agreement for the Hotel Circle Property (Hotel Circle PSA). A true and correct copy of the

19

Hotel Circle PSA is attached hereto as Exhibit 3.

20
21
22
23
24
25
26
27
28

108.

The terms of the Hotel Circle PSA were negotiated by Kidder and Neil as SDHC's

representatives.
109.

Section 3(a) of the Hotel Circle PSA established the purchase price to be paid by

SDHC for the Hotel Circle Property as $67,000,000.
110.

Section 3(b)(1) of the Hotel Circle PSA addressed the requirement for SDHC and

HASD approvals of the Hotel Circle PSA:
Notwithstanding anything to the contrary set forth herein, the Deposit and any
other deposits made by the Purchaser shall be fully refundable to the Purchaser
until such time as this Agreement has been approved by (collectively, the
"Approvals"): (i) Purchaser's board and (ii) if the Housing Authority of the City of
San Diego elects to hear the matter, then also by resolution of the Housing
17
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1

Authority of the City of San Diego, in its sole discretion. The Seller hereby
acknowledges that the Purchaser is prohibited by San Diego Municipal Code
Section 98.0301(d)(8)(A) from purchasing the Property, without the approval of
the Purchaser's board and if the Housing Authority of the City of San Diego elects
to hear the matter, then also by the Housing Authority of the City of San Diego. If
the Approvals are not received before the expiration of the Due Diligence Period,
this Agreement shall automatically terminate and the Deposit shall be
immediately returned by the Escrow Agent to the Purchaser.

2
3
4
5
6

111.

Section 4 of the Hotel Circle PSA allowed for a due diligence period of 120 days

7

commencing on the effective date of the Hotel Circle PSA and concluding at 5:00 p.m. on

8

November 17, 2020 (Due Diligence Period):

9

Due Diligence Period. During the Due Diligence Period the Purchaser may
determine in the Purchaser's sole and absolute discretion, whether to proceed with
the purchase of the Property.

10
11

112.

12

Section 16(k) of the Hotel Circle PSA provides as follows:
Attorneys' Fees. The parties agree that the prevailing party in litigation for the
breach and/or interpretation and/or enforcement of the terms of this Agreement
shall be entitled their expert witness fees, if any, as part of their costs of suit, and
attorneys' fees as may be awarded by the court, pursuant to California Code of
Civil Procedure ("CCP") Section 1033.5 and any other provisions of California
law, including, without limitation, the provisions of CCP Section 998. All claims,
disputes, causes of action or controversies shall be subject solely to the
jurisdiction of the San Diego Superior Court, Downtown Branch.

13
14
15
16
17

113.

Pursuant to Section 7(j)(2) of the Hotel Circle PSA: "Notwithstanding the

18

following or anything to the contrary set forth in this Agreement, the Seller is not released from

19

any liability to the Purchaser for fraud or breach of any covenant or warranty set forth in this

20

Agreement." Further, Section 7(j)(3) stated "Except for Claims for Seller's fraud or the breach of

21

any covenants, representations and warranties of the Seller provided in this Agreement . . . ."

22

114.

During the first 60 days of the Due Diligence Period, SDHC and its

23

representatives were allowed access to the Hotel Circle Property to perform inspections and

24

otherwise evaluate the property, including review of property operating statements and other

25

property-related documents listed in Exhibit C to the Hotel Circle PSA.

26

115.

On September 17, 2020, CBRE used the pre-pandemic date of February 25, 2020,

27

to determine the value of the Hotel Circle Property to be $68,100,000 or $354,958 per

28

///
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1

unit, which likely was an inflated value as commercial property values were greatly reduced

2

during the pandemic, which commenced in mid-March 2020..

3

116.

4

As noted in the appraisal:
The effective date of the retrospective value is February 25, 2020. As of the
effective date of appraisal, the hotel market was not yet feeling the effects of the
COVID-19 pandemic, which began to be felt in the United States market in
March 2020. As of the date of report in August 2020, the nation, region, and
market area have been materially impacted by the COVID-19 pandemic, which
will have a prolonged effect on macroeconomic conditions and corresponding
hotel market conditions. Therefore, we note that the valuation conclusions
contained herein represent the market conditions as of the effective date of
appraisal, prior to the onset of the COVID-19 pandemic, and
forecasts/expectations as of February 25, 2020.

5
6
7
8
9
10
11
12

117.

Between August 2020 and October 2020, Neil repeatedly met with SDHC to

discuss the Hotel Circle transaction.
118.

At the September 18, 2020 Special Meeting of the San Diego Housing

13

Commission, SDHC adopted HCR20-081 recommending that HASD take actions regarding the

14

Hotel Circle Property, including to ratify the Hotel Circle PSA and authorize the purchase of the

15

Hotel Circle Property.

16
17
18
19
20

119.

At the October 13, 2020 Regular Housing Authority Meeting, HASD adopted

Resolution No. HA-1880 approving SDHC's acquisition of the Hotel Circle Property.
120.

Resolution No. HA-1880 authorized SDHC to fund the acquisition and

rehabilitation of the Hotel Circle Property from the following SDHC and City sources:
a.

21

$27,700,000 from SDHC's State of California's Department of Housing
and Community Development Homekey funds;

22

b.

$32,840,399 in a loan from Chase Bank to SDHC;

23

c.

$10,000,000 from the City's federal Community Development Block

24
25

Grant funds;
d.

26
27
28

$10,000,000 from the City's Coronavirus Aid, Relief and Economic
Security Act (CARES Act) funds;

e.

$928,174 from SDHC's U.S. Housing and Urban Development Moving to
Work funds; and
19
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1
2

f.
121.

$3,500,000 from the Deferred Developer Fee funds.

Following the expiration of the Due Diligence Period, the transaction between

3

SDHC and Chatham RIMV for the purchase of the Hotel Circle Property closed on November

4

25, 2020 (Hotel Circle Closing).

5
6
7

122.

Upon the event of the Hotel Circle Closing, SDHC paid Kidder and Neil a

commission of $502,500 using SDHC, City and HASD funds.
123.

On information and belief, at all times relevant to the Hotel Circle Property

8

transaction, Kidder and Neil formally or informally represented the owner and seller of the Hotel

9

Circle Property Chatham RIMV.

10

124.

With regard to their representation of Chatham RIMV in connection with the

11

Hotel Circle Property transaction, Kidder and Neil failed to provide SDHC with "a written notice

12

stating the address of the property, the owner of the property and the names of all persons

13

employed by or otherwise working for Contractor with respect to such property" as required by

14

Section 204 of the Broker Agreement.

15

125.

With regard to Neil's acquisition of an ownership interest in Chatham, the parent

16

of the seller of the Hotel Circle Property, Kidder and Neil failed to provide SDHC with "a

17

written notice" of the conflict of interest as required by Section 204 of the Broker Agreement.

18

126.

From June 2020 to the Hotel Circle Closing, Kidder and Neil exerted influence

19

over the contracting and funding decisions of SDHC, the City and HASD. At all such times,

20

Kidder and Neil advised SDHC, City and HASD as to what actions should be taken relative to

21

the Hotel Circle Property. At all such times, Kidder and Neil acted in capacities that demand

22

public trust.

23

127.

From June 2020 to the Hotel Circle Closing, Kidder and Neil participated in the

24

making of the Hotel Circle PSA by, among other things, participating in preliminary discussions,

25

negotiations, compromises, reasoning and planning relating to the transaction. In particular,

26

Kidder and Neil actively exerted influence over SDHC, City, and HASD by negotiating the

27

terms of the Hotel Circle LOI and Hotel Circle PSA on behalf of SDHC, including the terms of

28

the commission compensation paid to Kidder and Neil.
20
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1

128.

By purchasing shares of Chatham, Neil acquired a financial interest in the Hotel

2

Circle PSA such that his absolute and undivided allegiance to SDHC, City and HASD was

3

diminished.

4

FIRST CAUSE OF ACTION

5

BREACH OF CONTRACT

6

(Plaintiff SDHC Against Defendants Neil, Kidder and DOES 1 through 50)

7
8

129.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.

9

130.

Plaintiff SDHC entered into the Broker Agreement with Kidder for the Services.

10

131.

Section 101 of the Broker Agreement provides that Jim Neil shall be the agent of

11

Kidder providing the Services to SDHC.

12

132.

SDHC fully performed all of its obligations and duties under the Broker

13

Agreement, and to the extent any such obligations and duties under the Broker Agreement have

14

not been performed, SDHC is excused from performing the obligations and duties as a result of

15

Defendants Kidder and Neil's acts and omissions.

16
17

133.

Kidder and Neil's conduct described herein breached the express and implied

obligations of the Broker Agreement.

18

134.

Section 104 of the Broker Agreement governs Kidder and Neil's compensation for

19

the Services. Under Section 104, the seller in any transaction is to be responsible for paying

20

Kidder and Neil's compensation. Further, Section 104 mandates that Kidder and Neil's

21

compensation was not to exceed $250,000 per transaction.

22
23

135.

Kidder and Neil materially breached the express and implied obligations of

section 104 of the Broker Agreement as follows:

24

a.

In negotiating the Kearny Mesa Property acquisition, Kidder and Neil

25

negotiated with the seller the compensation for the transaction in the form

26

of a commission of $592,500 to be paid by the seller.

27

///

28

///
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1

b.

In negotiating the Hotel Circle Property acquisition, Kidder and Neil

2

negotiated with the seller the compensation for the transaction in the form

3

of a commission for $502,500 to be paid by SDHC.

4

136.

Section 204 of the Broker Agreement required Kidder and Neil to provide a

5

written notice regarding their representation of the owner of a property considered by SDHC for

6

acquisition.

7

137.

Section 204 of the Broker Agreement required Kidder and Neil to disclose Neil's

8

purchase of an ownership interest in Chatham, the parent company of the seller of the Hotel

9

Circle Property.

10
11

138.

Kidder and Neil materially breached the express and implied obligations of

section 204 of the Broker Agreement as follows:

12

a.

With regard to their representation of RT San Diego in connection with

13

the Kearny Mesa Property transaction, Kidder and Neil failed to provide

14

SDHC with "a written notice stating the address of the property, the owner

15

of the property and the names of all persons employed by or otherwise

16

working for Contractor with respect to such property" as required by

17

Section 204 of the Broker Agreement.

18

b.

With regard to their representation of Chatham RIMV in connection with

19

the Hotel Circle Property transaction, Kidder and Neil failed to provide

20

SDHC with "a written notice stating the address of the property, the owner

21

of the property and the names of all persons employed by or otherwise

22

working for Contractor with respect to such property" as required by

23

Section 204 of the Broker Agreement.

24

c.

With regard to Neil's acquisition of an ownership interest in Chatham, the

25

parent of the seller of the Hotel Circle Property, Kidder and Neil failed to

26

provide SDHC with "a written notice" of the conflict of interest as

27

required by Section 204 of the Broker Agreement.

28

///
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1

139.

Pursuant to section 225 of the Broker Agreement, Kidder and Neil agreed to file a

2

completed and executed Statement of Economic Interest Disclosure Form (Form 700) with the

3

City Clerk's Office of the City of San Diego at designated times.

4
5

140.

Kidder and Neil materially breached the express and implied obligations of

Section 225 as follows:

6

a.

Neither Kidder nor Neil, nor any representative of Kidder filed a

7

completed and executed Statement of Economic Interest Disclosure Form

8

with the City Clerk's Office upon execution of the Broker Agreement.

9

b.

Neither Kidder nor Neil, nor any representative of Kidder filed a

10

completed and executed Statement of Economic Interest Disclosure Form

11

with the City Clerk's Office on or before April 1, 2021.

12

c.

Neither Kidder nor Neil, nor any representative of Kidder filed a

13

completed and executed Statement of Economic Interest Disclosure Form

14

with the City Clerk's Office within 30 days after completion of the Broker

15

Agreement on March 26, 2021.

16
17

141.

The above is not intended to be an exhaustive list of all of the acts, omissions and

breaches of Kidder and Neil.

18

142.

As a direct, foreseeable and proximate result of Kidder and Neil's forgoing

19

breaches, SDHC incurred and will continue to incur harm in the form of damages and is entitled

20

to recover against Defendants Kidder and Neil those damages in an amount to be proven at trial.

21

SECOND CAUSE OF ACTION

22

BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING

23

(Plaintiff SDHC Against Defendants Neil, Kidder and DOES 1 through 50)

24
25

143.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.

26

144.

In every contract there is an implied promise of good faith and fair dealing.

27

Plaintiff SDHC entered into the Broker Agreement with Kidder and Neil for the Services.

28

///
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1

145.

This implied promise means that each party will not do anything to unfairly

2

interfere with the right of any other party to receive the benefits of the contract. Good faith

3

means honesty of purpose without any intention to mislead or to take unfair advantage of

4

another. Generally speaking, it means being faithful to one’s duty or obligation.

5

146.

At all times relevant hereto, Kidder and Neil had a duty to act fairly and in good

6

faith toward SDHC relative to the Broker Agreement and Kidder and Neil's performance under

7

the Broker Agreement.

8

147.

SDHC fully performed all of its obligations and duties under the Broker

9

Agreement, and to the extent any such obligations and duties under the Broker Agreement have

10

not been performed, SDHC is excused from performing the obligations and duties as a result of

11

Defendants Kidder and Neil's acts and omissions.

12

148.

Kidder and Neil breached the covenant of good faith and fair dealing by, among

13

other things, negotiating compensation for transactions in excess of the compensation expressly

14

contemplated in the Broker Agreement.

15

149.

Kidder and Neil breached the covenant of good faith and fair dealing when Neil

16

acquired and maintained an interest in Chatham RIMV and/or Chatham and the outcomes of

17

their transactions that directly conflicts with the interests of SDHC in the transactions.

18

150.

Kidder and Neil breached the covenant of good faith and fair dealing because

19

Kidder and Neil failed to disclose, hid, and otherwise prevented SDHC from becoming aware

20

that Neil acquired and maintained an interest in Chatham RIMV and/or Chatham and the

21

outcomes of their transactions that directly conflicts with the interests of SDHC in the

22

transactions.

23

151.

24

Kidder and Neil's actions described herein violated the implied covenant of good

faith and fair dealing contained in the Broker Agreement.

25

152.

The actions of Kidder and Neil in violation of the covenant of good faith and fair

26

dealing have caused SDHC to suffer damages in an amount to be proven at trial.

27

///

28
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1

THIRD CAUSE OF ACTION

2

NEGLIGENCE: KEARNY MESA PROPERTY

3

(Plaintiff SDHC Against Defendants Neil, Kidder and DOES 1 through 50)

4
5
6

153.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.
154.

Defendants Kidder and Neil represented SDHC as its real estate broker for

7

purposes of the Kearny Mesa Property transaction as detailed herein, including the negotiations

8

and due diligence review for the transaction.

9
10
11

155.

Defendants Kidder and Neil owed SDHC a duty of care with regard to the Kearny

Mesa transaction.
156.

Defendants Kidder and Neil were negligent in representing SDHC as its real

12

estate broker for purposes of the Kearny Mesa Property transaction as detailed herein, including

13

the negotiations and due diligence review for the transaction. As a result of Kidder and Neil's

14

negligence, SDHC, City and the public treasury sustained harm and damages. The damages are

15

to be proven at trial.

16

157.

The aforementioned acts by Kidder and Neil were intentional and willful, and by

17

engaging in the aforementioned acts and conduct, Kidder and Neil acted maliciously,

18

oppressively, fraudulently and in conscious disregard of SDHC and the City. As such, SDHC

19

and the City are entitled to an award of punitive damages against Kidder and Neil in an amount

20

according to proof.

21

FOURTH CAUSE OF ACTION

22

NEGLIGENCE: HOTEL CIRCLE PROPERTY

23

(Plaintiff SDHC Against Defendants Neil, Kidder and DOES 1 through 50)

24
25
26

158.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.
159.

Defendants Kidder and Neil represented SDHC as its real estate broker for

27

purposes of the Hotel Circle Property transaction as detailed herein, including the negotiations

28

and due diligence review for the transaction.
25
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1

160.

2

Circle transaction.

3

161.

Defendants Kidder and Neil owed SDHC a duty of care with regard to the Hotel

Defendants Kidder and Neil were negligent in representing SDHC as its real

4

estate broker for purposes of the Hotel Circle Property transaction as detailed herein, including

5

the negotiations and due diligence review for the transaction.

6
7
8
9

162.

As a result of Kidder and Neil's negligence, SDHC, City and the public treasury

sustained harm and damages. The damages are to be proven at trial.
163.

The aforementioned acts by Kidder and Neil were intentional and willful, and by

engaging in the aforementioned acts and conduct, Kidder and Neil acted maliciously,

10

oppressively, fraudulently and in conscious disregard of SDHC and the City. As such, SDHC

11

and the City are entitled to an award of punitive damages against Kidder and Neil in an amount

12

according to proof.

13

FIFTH CAUSE OF ACTION

14

FRAUD – INTENTIONAL MISREPRESENTATION: KEARNY MESA PROPERTY

15

(Plaintiff SDHC and City Against Defendants Neil, Kidder and DOES 1 through 50)

16
17
18

164.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.
165.

Defendants Kidder and Neil represented SDHC as its real estate broker for

19

purposes of the Kearny Mesa Property transaction as detailed herein, including the negotiations

20

and due diligence review for the transaction.

21
22
23

166.

Kidder and Neil were aware that SDHC and the City funded the purchase of the

Kearny Mesa Property from the public treasury.
167.

Defendants Kidder and Neil represented to SDHC and the City that they would

24

represent SDHC for purposes of the Kearny Mesa Property transaction in exchange for

25

compensation as specified in the Broker Agreement.

26

168.

Defendants Kidder and Neil represented to SDHC and the City that, in the event

27

Kidder or Neil represented the owner of a hotel presented for purchase to SDHC, Kidder and

28

Neil would provide SDHC with "a written notice stating the address of the property, the owner of
26
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1

the property and the names of all persons employed by or otherwise working for Contractor with

2

respect to such property" as required by Section 204 of the Broker Agreement.

3

169.

Defendants Kidder and Neil's representations were false.

4

170.

Defendants Kidder and Neil knew that the representations were false.

5

171.

Defendants Kidder and Neil intended for SDHC and the City to rely on their

6

representations and trust their expertise serving as independent advisors, when in reality they

7

negotiated the Kearny Mesa Property transaction to serve their own interest in obtaining

8

compensation in excess of the amount contemplated in the Broker Agreement.

9

172.

Defendants Kidder and Neil intended for SDHC and the City to rely on Kidder

10

and Neil's representation that, in the event Kidder or Neil represented the owner of a hotel

11

presented for purchase to SDHC, Kidder and Neil would provide SDHC with "a written notice

12

stating the address of the property, the owner of the property and the names of all persons

13

employed by or otherwise working for Contractor with respect to such property" as required by

14

Section 204 of the Broker Agreement.

15
16
17
18
19
20
21

173.

SDHC and the City relied upon Kidder and Neil's representations and entered into

and funded the Kearny Mesa PSA under their advice and pursuant to terms that they negotiated.
174.

SDHC and the City did not know that Kidder and Neil intended to negotiate more

favorable compensation than as specified in the Broker Agreement.
175.

SDHC and the City did not know that Kidder and Neil misrepresented the nature

of their engagement with RT San Diego, the owner and seller of the Kearny Mesa Property.
176.

As a result of SDHC and the City's reasonable reliance upon Kidder and Neil's

22

misrepresentations, SDHC, City and the public treasury sustained harm and damages, including

23

entering into the Kearny Mesa PSA on unfavorable terms and paying additional compensation to

24

Kidder and Neil beyond what was contemplated in the Broker Agreement for the Services

25

rendered relating to the Kearny Mesa Property. The damages are to be proven at trial.

26

177.

The aforementioned acts by Kidder and Neil were intentional and willful, and by

27

engaging in the aforementioned acts and conduct, Kidder and Neil acted maliciously,

28

oppressively, fraudulently and in conscious disregard of SDHC and the City. As such, SDHC
27
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1

and the City are entitled to an award of punitive damages against Kidder and Neil in an amount

2

according to proof.

3

SIXTH CAUSE OF ACTION

4

FRAUD – INTENTIONAL MISREPRESENTATION: HOTEL CIRCLE PROPERTY

5

(Plaintiff SDHC and the City Against Defendants Neil, Kidder and DOES 1 through 50)

6
7

178.

though fully set forth herein.

8
9
10

179.

Defendants Kidder and Neil represented SDHC as its real estate broker for

purposes of the Hotel Circle Property transaction as detailed herein, including the negotiations
and due diligence review for the transaction.

11
12

Plaintiffs hereby incorporate by reference and reallege each allegation above as

180.

Kidder and Neil were aware that SDHC and the City funded the purchase of the

Hotel Circle Property from the public treasury.

13

181.

Defendants Kidder and Neil represented to SDHC and the City that they would

14

represent SDHC for purposes of the Hotel Circle Property transaction in exchange for

15

compensation as specified in the Broker Agreement.

16

182.

Defendants Kidder and Neil represented to SDHC and the City that, in the event

17

Kidder or Neil represented the owner of a hotel presented for purchase to SDHC, Kidder and

18

Neil would provide SDHC with "a written notice stating the address of the property, the owner of

19

the property and the names of all persons employed by or otherwise working for Contractor with

20

respect to such property" as required by Section 204 of the Broker Agreement.

21

183.

Defendants Kidder and Neil represented to SDHC and the City that they would

22

disclose all conflicts of interest by providing "a written notice" of the conflict of interest as

23

required by Section 204 of the Broker Agreement.

24

184.

Defendants Kidder and Neil's representations were false.

25

185.

Defendants Kidder and Neil knew that the representations were false.

26

///

27

///

28

///
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1

186.

Defendants Kidder and Neil intended for SDHC and the City to rely on their

2

representations and trust their expertise serving as independent advisors, when in reality they

3

negotiated the Hotel Circle Property transaction to serve their own interest in obtaining

4

compensation in excess of the amount contemplated in the Broker Agreement.

5

187.

Defendants Kidder and Neil intended for SDHC and the City to rely on Kidder

6

and Neil's representation that, in the event Kidder or Neil represented the owner of a hotel

7

presented for purchase to SDHC, Kidder and Neil would provide SDHC with "a written notice

8

stating the address of the property, the owner of the property and the names of all persons

9

employed by or otherwise working for Contractor with respect to such property" as required by

10

Section 204 of the Broker Agreement.

11
12

188.

and funded the Hotel Circle PSA under their advice and pursuant to terms that they negotiated.

13
14

189.

SDHC and the City did not know that Kidder and Neil intended to negotiate more

favorable compensation than as specified in the Broker Agreement.

15
16

SDHC and the City relied upon Kidder and Neil's representations and entered into

190.

SDHC and the City did not know that Kidder and Neil misrepresented the nature

of their engagement with Chatham RIMV, the owner and seller of the Hotel Circle Property.

17

191.

As a result of SDHC and the City's reasonable reliance upon Kidder and Neil's

18

misrepresentations, SDHC, City and the public treasury sustained harm and damages, including

19

entering into the Hotel Circle PSA on unfavorable terms and paying additional compensation to

20

Kidder and Neil beyond what was contemplated in the Broker Agreement for the Services

21

rendered relating to the Hotel Circle Property. The damages are to be proven at trial.

22

192.

The aforementioned acts by Kidder and Neil were intentional and willful, and by

23

engaging in the aforementioned acts and conduct, Kidder and Neil acted maliciously,

24

oppressively, fraudulently and in conscious disregard of SDHC and the City. As such, SDHC

25

and the City are entitled to an award of punitive damages against Kidder and Neil in an amount

26

according to proof.

27

///

28

///
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1

SEVENTH CAUSE OF ACTION

2

BREACH OF FIDUCIARY DUTY: KEARNY MESA PROPERTY

3

(Plaintiff SDHC Against Defendants Neil, Kidder and DOES 1 through 50)

4
5

193.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.

6

194.

Defendants Kidder and Neil represented SDHC as its real estate broker for

7

purposes of the Kearny Mesa Property acquisition as detailed herein, including the negotiations

8

and due diligence review for the transaction.

9
10

195.

Defendants Kidder and Neil owed SDHC fiduciary duties at all times during their

representation of SDHC.

11

196.

Kidder and Neil owed SDHC fiduciary duties including the duty of undivided

12

loyalty. “During the course of his agency, he may not undertake or participate in activities

13

adverse to the interests of his principal.” Sequoia, 229 Cal.App.2d at 287. As a fiduciary, a

14

broker must act in the “highest good faith” toward its principal and may not obtain any

15

advantage over the principal in any transaction arising out of the agency relationship. Wyatt, 24

16

Cal.3d at 782; Roberts, 112 Cal.App.4th at 1563.

17

197.

Kidder and Neil knowingly acted against SDHC's interests in connection with the

18

negotiations, appraisal, due diligence and closing of the Kearny Mesa Property transaction as

19

detailed herein. Kidder and Neil's actions created an irreparable conflict of interest.

20

198.

Kidder and Neil's conflict of interest prohibited SDHC from receiving proper

21

advice regarding potential better terms for the transaction, including a more favorable purchase

22

price.

23
24
25

199.

Kidder and Neil failed to act as reasonably careful brokers and licensed real estate

professionals would have acted under the same or similar circumstances.
200.

As a result of Kidder and Neil's breaches of fiduciary duty, SDHC and the public

26

treasury sustained harm and damages, including completing the Kearny Mesa Property

27

transaction on unfavorable terms, paying additional monies for Kearny Mesa Property that went

28

to Kidder and Neil. The damages are to be proven at trial.
30
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1

201.

Kidder and Neil's conduct was a substantial factor in causing SDHC's harm.

2

202.

The aforementioned acts by Kidder and Neil were intentional and willful, and by

3

engaging in the aforementioned acts and conduct, Kidder and Neil acted maliciously,

4

oppressively, fraudulently and in conscious disregard of SDHC. As such, SDHC is entitled to an

5

award of punitive damages against Kidder and Neil in an amount according to proof.

6

EIGHTH CAUSE OF ACTION

7

BREACH OF FIDUCIARY DUTY: HOTEL CIRCLE PROPERTY

8

(Plaintiff SDHC Against Defendants Neil, Kidder and DOES 1 through 50)

9
10

203.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.

11

204.

Defendants Kidder and Neil represented SDHC as its real estate broker for

12

purposes of the Hotel Circle Property acquisition as detailed herein, including the negotiations

13

and due diligence review for the transaction.

14
15

205.

Defendants Kidder and Neil owed SDHC fiduciary duties at all times during their

representation of SDHC.

16

206.

Kidder and Neil owed SDHC fiduciary duties including the duty of undivided

17

loyalty. “During the course of his agency, he may not undertake or participate in activities

18

adverse to the interests of his principal.” Sequoia, 229 Cal.App.2d at 287. As a fiduciary, a

19

broker must act in the “highest good faith” toward its principal and may not obtain any

20

advantage over the principal in any transaction arising out of the agency relationship. Wyatt, 24

21

Cal.3d at 782; Roberts v, 112 Cal.App.4th at 1563.

22

207.

Kidder and Neil knowingly acted against SDHC's interests in connection with the

23

negotiations, appraisal, due diligence and closing of the Hotel Circle Property transaction as

24

detailed herein. Kidder and Neil's actions created an irreparable conflict of interest.

25

208.

Kidder and Neil's conflict of interest prohibited SDHC from receiving proper

26

advice regarding potential better terms for the transaction, including a more favorable purchase

27

price.

28

///
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1
2
3

209.

Kidder and Neil failed to act as reasonably careful brokers and licensed real estate

professionals would have acted under the same or similar circumstances.
210.

As a result of Kidder and Neil's breaches of fiduciary duty, SDHC and the public

4

treasury sustained harm and damages, including completing the Hotel Circle Property transaction

5

on unfavorable terms, paying additional monies for Hotel Circle Property that went to Kidder

6

and Neil. The damages are to be proven at trial.

7

211.

Kidder and Neil's conduct was a substantial factor in causing SDHC's harm.

8

212.

The aforementioned acts by Kidder and Neil were intentional and willful, and by

9

engaging in the aforementioned acts and conduct, Kidder and Neil acted maliciously,

10

oppressively, fraudulently and in conscious disregard of SDHC. As such, SDHC is entitled to an

11

award of punitive damages against Kidder and Neil in an amount according to proof.

12

NINTH CAUSE OF ACTION

13

FRAUD – CONCEALMENT: KEARNY MESA PROPERTY

14

(Plaintiff SDHC Against Defendants Neil, Kidder and DOES 1 through 50)

15
16
17
18
19

213.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.
214.

Defendants Kidder and Neil were in a fiduciary relationship with SDHC that

required transparency with SDHC.
215.

Defendants Kidder and Neil actively concealed from SDHC that Kidder and Neil

20

formally or informally represented RT San Diego, the owner and seller of the Kearny Mesa

21

Property.

22

216.

SDHC did not know that Kidder and Neil formally or informally represented RT

23

San Diego, owner and seller of the Kearny Mesa Property and did not become aware of the

24

representation until after the Kearny Mesa Property Closing.

25
26
27
28

217.

Kidder and Neil intended to deceive SDHC by concealing their representation of

RT San Diego, the owner and seller of the Kearny Mesa Property.
218.

Had SDHC known about Kidder and Neil's representation it reasonably would

have behaved differently.
32
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1

219.

As a result of reasonable reliance of the information provided by Kidder and Neil,

2

SDHC and the public treasury sustained harm and damages, including entering into the Kearny

3

PSA on unfavorable terms. The damages are to be proven at trial.

4

220.

The aforementioned acts by Kidder and Neil were intentional and willful, and by

5

engaging in the aforementioned acts and conduct, Kidder and Neil acted maliciously,

6

oppressively, fraudulently and in conscious disregard of SDHC. As such, SDHC is entitled to an

7

award of punitive damages against Kidder and Neil in an amount according to proof.

8

TENTH CAUSE OF ACTION

9

FRAUD – CONCEALMENT: HOTEL CIRCLE PROPERTY

10

(Plaintiff SDHC Against Defendants Neil, Kidder and DOES 1 through 50)

11
12
13
14
15

221.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.
222.

Defendants Kidder and Neil were in a fiduciary relationship with SDHC that

required transparency with SDHC.
223.

Defendants Kidder and Neil actively concealed from SDHC that Kidder and Neil

16

formally or informally represented Chatham RIMV, the owner and seller of the Hotel Circle

17

Property.

18
19
20

224.

Kidder and Neil actively concealed from SDHC that Neil acquired an ownership

interest in Chatham, the parent of the seller of the Hotel Circle Property.
225.

SDHC did not know that Kidder and Neil formally or informally represented

21

Chatham RIMV, the owner and seller of the Hotel Circle Property and did not become aware of

22

the representation until after the Hotel Circle Property Closing.

23
24
25
26
27
28

226.

Kidder and Neil intended to deceive SDHC by concealing their representation of

Chatham RIMV, the owner and seller of the Hotel Circle Property.
227.

Kidder and Neil intended to deceive SDHC by concealing Neil's ownership

interest in Chatham, the parent of the seller of the Hotel Circle Property.
228.

Had SDHC known about Kidder and Neil's representation of the owner and seller

of the Hotel Circle Property Chatham RIMV it reasonably would have behaved differently.
33
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1

229.

As a result of reasonable reliance of the information provided by Kidder and Neil,

2

SDHC and the public treasury sustained harm and damages, including entering into the Hotel

3

Circle PSA on unfavorable terms. The damages are to be proven at trial.

4

230.

The aforementioned acts by Kidder and Neil were intentional and willful, and by

5

engaging in the aforementioned acts and conduct, Kidder and Neil acted maliciously,

6

oppressively, fraudulently and in conscious disregard of SDHC. As such, SDHC is entitled to an

7

award of punitive damages against Kidder and Neil in an amount according to proof.

8

ELEVENTH CAUSE OF ACTION

9

FRAUD – CONCEALMENT: CHATHAM SHARE PURCHASE

10

(Plaintiff SDHC Against Defendants Neil, Kidder and DOES 1 through 50)

11
12

231.

though fully set forth herein.

13
14

Plaintiffs hereby incorporate by reference and reallege each allegation above as

232.

Defendants Kidder and Neil were in a fiduciary relationship with SDHC that

required transparency with SDHC.

15

233.

Defendants Kidder and Neil actively concealed from SDHC that Neil purchased

16

40,000 shares of Chatham after identifying the Hotel Circle Property to SDHC but before the

17

Hotel Circle Property Closing by failing to disclose this information to the appropriate

18

representatives of SDHC.

19

234.

Defendants Kidder and Neil actively concealed from SDHC that Neil purchased

20

40,000 shares of Chatham after identifying the Hotel Circle Property to SDHC but before the

21

Hotel Circle Property Closing through failures to adhere to the mandated financial disclosure

22

laws.

23

235.

SDHC, and its decision-making body the BOC, did not know that Neil purchased

24

40,000 shares of Chatham after identifying the Hotel Circle Property to SDHC but before the

25

Hotel Circle Property Closing and did not become aware of the share purchase until after the

26

Hotel Circle Property Closing.

27
28

236.

Kidder and Neil intended to deceive SDHC by concealing Neil's share purchase.

///
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1

237.

2

differently.

3

238.

Had SDHC known about Neil's share purchase it reasonably would have behaved

As a result of reasonable reliance of the information provided by Kidder and Neil,

4

SDHC and the public treasury sustained harm and damages, including entering into the Hotel

5

Circle PSA on unfavorable terms. The damages are to be proven at trial.

6

239.

The aforementioned acts by Kidder and Neil were intentional and willful, and by

7

engaging in the aforementioned acts and conduct, Kidder and Neil acted maliciously,

8

oppressively, fraudulently and in conscious disregard of SDHC. As such, SDHC is entitled to an

9

award of punitive damages against Kidder and Neil in an amount according to proof.

10

TWELFTH CAUSE OF ACTION

11

VIOLATION OF CALIFORNIA GOVERNMENT CODE SECTION 1090: HOTEL

12

CIRCLE PROPERTY

13

(SDHC, City and HASD Against Defendants Neil, Kidder, Chatham RIMV and DOES 1

14

through 50)

15
16

240.

though fully set forth herein.

17
18

241.

242.

243.

SDHC, City and the public treasury funded SDHC's acquisition of the Hotel

Circle Property.

23
24

In September and October 2020, SDHC and HASD authorized SDHC's purchase

of the Hotel Circle Property pursuant to the terms of the Hotel Circle PSA.

21
22

SDHC entered into the Hotel Circle PSA with defendant Chatham RIMV

effective August 20, 2020.

19
20

Plaintiffs hereby incorporate by reference and reallege each allegation above as

244.

Chatham RIMV knew or should have known that SDHC, City and the public

treasury funded SDHC's acquisition of the Hotel Circle Property.

25

245.

The Hotel Circle PSA was recommended, negotiated and affirmed by Defendants

26

Kidder and Neil such that it was made by Kidder and Neil in their capacity as public officials

27

subject to Section 1090.

28

///
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1

246.

At the time of the negotiations regarding the Hotel Circle PSA, Neil had a

2

financial interest in the Hotel Circle PSA because SDHC's decision to enter into the Hotel Circle

3

PSA would have a reasonably foreseeable material financial effect directly on Neil,

4

distinguishable from the effect on the public generally.

5

247.

The financial interest in the contract was created by Defendant Neil.

6

248.

SDHC, City and HASD, did not know Neil had a financial interest in the Hotel

7
8
9
10

Circle PSA and did not become aware until in or around February 23, 2021.
249.

Pursuant to California Government Code Section 1090 et seq., the Hotel Circle

PSA is void due to SDHC's exclusive representative, Defendant Neil, having a prohibited
financial interest in the contract he participated in making as evidenced herein.

11

250.

Plaintiffs are entitled to a declaration that the Hotel Circle PSA is void.

12

251.

Pursuant to California Government Code Section 1090 et seq., Defendants must

13

restore all benefits to SDHC, City and HASD received pursuant to the Hotel Circle PSA without

14

offset. Defendants must restore the benefits to the public treasury.

15

THIRTEENTH CAUSE OF ACTION

16

RETURN OF MONIES HAD AS A RESULT OF SECTION 1090 VIOLATION: HOTEL

17

CIRCLE PSA

18
19
20
21
22
23
24
25
26
27
28

(SDHC and City Against Defendants Neil, Kidder, Chatham RIMV and DOES 1 through 50)
252.

Plaintiffs hereby incorporate by reference and reallege each allegation above as

though fully set forth herein.
253.

SDHC entered into the Hotel Circle PSA with defendant Chatham RIMV

effective August 20, 2020.
254.

SDHC, City and the public treasury funded SDHC's acquisition of the Hotel

Circle Property.
255.

Chatham RIMV knew or should have known that SDHC, City, HASD and the

public treasury funded SDHC's acquisition of the Hotel Circle Property.
256.

SDHC and the City paid Chatham RIMV $67,000,000.00 to purchase the Hotel

Circle Property under the terms of the Hotel Circle Property PSA.
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1
2

257.

The Hotel Circle PSA is void as a matter of law as a result of the Section 1090

violations described herein.

3

258.

Pursuant to Section 1090 et seq., SDHC and the City are entitled to automatic

4

disgorgement of monies paid pursuant to the voided contract. Accordingly, SDHC and the City

5

are entitled to restitution of monies had and received by Chatham RIMV.

6
7

PRAYER FOR RELIEF
WHEREFORE, SDHC, City and HASD pray for judgment against Defendants as follows:

8

1.

On the First and Second Causes of Action:

9

a.

For damages for breach of contract in an amount to be proven at trial;

10

b.

For prejudgment interest;

11

c.

For attorneys' fees and costs pursuant to Section 215 of the Broker

12

Agreement;

13

2.

14

Causes of Action:

15

On the Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth and Eleventh

a.

16

For an award of general, special, incidental and consequential damages to
be determined at trial;

17

b.

For an award of punitive damages in an amount appropriate to punish and

18

make an example of named Defendants and to deter similar conduct in the

19

future;

20

3.

21

On the Twelfth Cause of Action:
a.

22

For a judgment declaring the Hotel Circle PSA void pursuant to California
Government Code section 1090 et seq.;

23

b.

For restoration of benefits without offset provided by the Plaintiffs in an

24

amount to be proven at trial pursuant to California Government Code

25

section 1090 et seq.;

26

c.

27
28

For attorneys' fees and costs pursuant to Section 16(k) of the Hotel Circle
PSA;

///
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1

4.

On the Thirteenth Cause of Action:

2

a.

For a judgment in the amount of money had and received;

3

b.

For prejudgment interest;

4

c.

For attorneys' fees and costs pursuant to Section 16(k) of the Hotel Circle

5
6

PSA;
5.

On All Causes of Action

7

a. For costs of suit incurred herein;

8

b. For reasonable attorneys’ fees incurred as provided by statute; and

9

c. For such other and further relief as the Court may deem just and proper.

10
11

Dated: August 3, 2021

MARA W. ELLIOTT, City Attorney

12
13
14
15

By
Meghan A. Wharton
Senior Deputy City Attorney
Attorneys for Plaintiffs SDHC, City of San
Diego, and HASD

16
17
18
19
20
21
22
23
24
25
26
27
28
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AUTHORITY OF THE CITY OF SAN DIEGO

EXHIBIT 1

SAN DIEGO HOUSING COMMISSION
AGREEMENT FOR REAL ESTATE BROKER SERVICES
WITH
KIDDER MATHEWS, INC.
THIS AGREEMENT, entered into this 10th day of June, 2020, effective as of July 1, 2019
between the Commission:

San Diego Housing Commission
1122 Broadway, Suite 300
San Diego, California 92101
(619) 231-9400

and the Contractor:

Kidder Mathews, Inc.
12230 El Camino Real, 4th Floor
San Diego, CA 92130
(858) 369-3083
CA RE License 01352736

101.

DESCRIPTION OF WORK

Contractor shall provide real estate broker services to the Commission in connection with
Commission’s acquisition of real property in the City of San Diego as generally described in the
specifications/scope of services attached hereto. Jim Neil shall be the agent of the Contractor
providing such services to the Commission. The relationship between Commission and Contractor
shall be a non-exclusive representation.
102.

CONTRACT ATTACHMENTS

The above services shall be performed in accordance with the following listed documents
which are attached hereto and made a part hereof:
1.
2.
3.

General Provisions, Contract Attachment No. 1
Specifications/Scope of Service, Contract Attachment No. 2
Compensation Schedule, Contract Attachment No. 3

103.

TIME OF PERFORMANCE

All services required pursuant to this Agreement shall commence effective July 1, 2019,
through June 10, 2021. The Commission may, at its election, extend this Agreement’s term for
one (1) additional one (1) year term, by giving written notice of the election to extend the
Agreement to the Contractor, in advance of the expiration of the prior term of the Agreement.
The Compensation to be paid the Contractor during the extended term, if any, shall be
compensation set during the base year of the Agreement. Nothing contained in this Section 103
shall require the Commission to exercise any or all of the options to extend the term of the
Agreement. The options exist in favor of the Commission, at its sole option. All other terms and
1

CONTRACT ATTACHMENT NO. 1
200.

GENERAL PROVISIONS
201.

Status of Contractor

This Agreement calls for the performance of the services of the consultant as an independent
contractor. Contractor will not be considered an employee of the Commission for any purpose.
202.

Ownership of Materials and Documents

Any and all sketches, drawings and other materials and documents prepared by the
Contractor shall be the property of the Commission from the moment of their preparation, and the
Contractor shall deliver such materials and documents to the Commission whenever requested to do
so by the Commission. However, the Contractor shall have the right to make duplicate copies of
such materials and documents for his own file, or for other purposes as may be authorized in writing
by the Commission.
203.

Non-Disclosure

The designs, plans, reports, investigations, materials, and documents prepared or acquired
by the Contractor pursuant to this Agreement (including any duplicate copies kept by the
Contractor) shall not be shown or disclosed to any other public or private person or entity directly or
indirectly, except as authorized by the Commission. The Contractor shall not disclose to any other
public or private person or entity directly or indirectly, any information regarding the activities of
the Commission during the term of this Agreement or at any time thereafter except as authorized by
the Commission.
204.

Conflict of Interest

(a)
The Commission acknowledges that in some cases Contractor may represent the
owner or owners of property which may be suitable for Commissions consideration. The
Contractor acknowledges that the Commission is legally obligated to abide by certain Federal,
State and local laws, rules and regulations with respect to conflicts of interest. In the event
Contractor represents the owner or owners of property which the Contractor believes may be
suitable for Commission’s consideration, the Contractor shall provide the Commission with a
written notice stating the address of the property, the owner of the property and the names of all
persons employed by or otherwise working for Contractor with respect to such property. The
Commission will thereafter determine, in its sole discretion, whether Contractor’s representation
of the Commission with respect to the acquisition of such property is prohibited or is likely
prohibited by any Federal, State or local law, rule or regulation. If the Commission determines
that such dual-representation is not prohibited by any Federal, State or local law, rule or
regulation, then the Contractor shall represent the Commission with respect to the potential
acquisition of such property. Provided, however, if either: (i) the Commission determines that
such dual-representation is prohibited by any Federal, State or local law, rule or regulation; or
(ii) Jim Neil represents any seller with respect to a property, then the Contractor shall not represent
the Commission with respect to the potential acquisition of such property and the Contractor
consents to the Commission’s acquisition of such property utilizing another broker or without a
4

broker and the Contractor waives the right to receive a commission or other compensation of any
kind whatsoever with respect to the Commission’s acquisition of such property; provided,
however, nothing contained herein shall prohibit or otherwise limit Contractor’s right to
compensations from the owner of the property. The Commission also acknowledges that
Contractor, through one or more of its employees, may represent other principals interested in the
acquisition of property in which the Commission is interested, and the Commission consents to the
same. Contractor shall not disclose the confidential information of the Commission to any person.
(b)
This Agreement may be unilaterally and immediately terminated by the Commission
if Contractor employs an individual who, within twelve months immediately preceding such
employment, in their capacity as a Commission employee, participated in negotiations with or
otherwise had an influence on the selection of the Contractor.
205.

Contractor’s Liability

(a)
The Contractor and the Commission shall each be responsible for all injuries to
persons and for all damages to real or personal property, caused by or resulting from the negligence
of themselves, their employees, or their agents during the progress of or connected with the
rendition of services hereunder.
(b)
Contractor shall indemnify, hold harmless and defend the Commission, the Housing
Authority of the City of San Diego, the City of San Diego, and all officers and employees of each
agency (collectively, the “Indemnified Persons”) from any and all liability, claims, costs (including
reasonable attorney’s fees), fines, fees, penalties, judgments, complaints, causes, demands,
damages, expenses and causes of action:
(1)

for damages to real or personal property, or personal injury to any third party
resulting from the negligence of Contractor, its employees or its agents; or

(2)

for any breach of any obligations, duties or covenants of Contractor under
this Agreement or transactions related to it.

(c)
Notwithstanding the provisions of Sections 205(a) and (b), above, Contractor shall
have no duty or obligation to indemnify, hold harmless or defend the Indemnified Persons from any
or all liability, claims, costs (including reasonable attorney’s fees), damages, expenses or causes of
action arising from the sole negligence or willful misconduct of the Indemnified Persons.
206.

Insurance

Contractor shall not commence work until Contractor has obtained, at its sole cost and
expense, all insurance required under this Section. The insurance obtained must be approved by the
Commission. Contractor agrees to the following:
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(a)
Contractor shall provide public liability and property damage insurance in the
minimum amount of $1,000,000 for injury to or death of one or more persons and/or property
damage arising out of a single accident or occurrence, insuring against all liability of the
Commission, Contractor, its Subcontractors and its authorized representatives, arising out of or in
connection with the Contractor’s performance of work under this Agreement.
(b)
Contractor shall obtain, and at all times during the term of this Agreement shall
maintain, professional errors and omissions liability coverage in the minimum amount of One
Million Dollars ($1,000,000.00).
(c)
Contractor shall purchase and maintain in full force and effect worker’s
compensation insurance for contractors, subcontractors, employees and agents if required by law,
during the full term of this Agreement.
(d)
Contractor shall provide automobile liability insurance on owned and non-owned
motor vehicles used in the performance of services as detailed in the Scope of Services, both on site
or in connection therewith for a combined single limit for bodily injury and property damage of no
less than $500,000 per occurrence.
(e)
All insurance required to be purchased and maintained by the Contractor shall name
the Commission, the Housing Authority and the City of San Diego as additional insureds and shall
contain cross-liability endorsements.
(f)
For any claims arising out of or in connection with Contractor’s performance under
this Agreement, the insurance required to be purchased and maintained by the Contractor shall be
primary and non-contributory to any insurance carried by the Commission, the Housing Authority
and/or the City of San Diego.
(g)
The Contractor shall furnish to the Commission Certificates of Insurance evidencing
the insurance carried in compliance with this Section. This Certificate shall contain a provision that
at least 30 days prior written notice will be given to the Commission in the event of cancellation,
reduction or nonrenewal of the insurance.
(h)
All insurance required to be purchased and maintained by the Contractor shall be
endorsed with a waiver of subrogation. Contractor’s insurers, in their endorsements, agree to
waive all rights of subrogation against the Commission, the Housing Authority, the City of San
Diego, and their employees and agents for losses paid by Contractor’s insurers that arise out of
or in connection with Contractor’s performance under this Agreement.
207.

Correction of Work

The performance of services by the Contractor shall not relieve the Contractor from any
obligation to correct any incomplete, inaccurate or defective work at no further cost to the
Commission, when such inaccuracies are due to the negligence of the Contractor, provided such
work has not been accepted in writing by an authorized representative of the Commission.
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208. Equal Opportunity Programs
During the performance of this Agreement, the Contractor agrees as follows:
(a)
Contractor shall comply with all applicable local, state and federal Equal
Opportunity Programs, as well as any other applicable local, state and federal law. Each month, the
Contractor will report to the project manager, payments made to all vendors by month, contract to
date and percentage of overall contract value.
(b)
Contractor and each Subcontractor, if any, shall fully comply with and shall submit a
Report of San Diego County Workforce Report and Certificate of Compliance with Title VII of the
Civil Rights Act of 1964, as amended, the California Fair Employment Practices Act, and any other
applicable Federal and State law and regulations hereinafter enacted.
(c)
Contractor shall not discriminate against any employee or applicant for employment
because of race, color, religion, ancestry, gender, disability or national origin or any other basis
prohibited by law. Contractor shall ensure that applicants for employment and employees are
treated equally without regard to their race, color, religion, ancestry, gender, disability or national
origin or any other basis prohibited by law.
(d)
If any underrepresentation is found after submission of Contractor’s workforce
report, the Commission may request an equal employment opportunity plan (EEOP). An acceptable
plan to correct the identified underrepresented categories must be submitted within 30 days. Once
the EEOP has been approved by the Commission, the Contractor must adhere to said plan. In the
case of multi-year contracts, the Contractor will be required to submit annual workforce reports and
EEOP updates as requested.
(e)
Contractor understands that failure to comply with the above requirements and/or
submitting false information in response to these requirements may result in penalties provided for
in State and Federal law. In addition, the Contractor may, at the election of the Commission, be
disbarred from participating in Commission projects for not less than one (1) year.
209.

Cost Records

In accordance with generally accepted accounting principles, the Contractor shall maintain
full and complete records of the cost of services performed under this Agreement. Such records
shall be open to the inspection of the Commission or to the appropriate federal agencies after
reasonable notice, and at reasonable times.
210.

Subcontracting

(a)
No services covered by this Agreement shall be subcontracted without the prior
written consent of the Commission.
(b)
In order to obtain consent, Contractor shall submit a list of all potential
subcontractors, and a description of work to be performed by each subcontractor, to the
Commission. Once this list has been approved, no changes to the list will be allowed except by
written approval of the Commission.
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(c)
The Contractor shall be as fully responsible to the Commission for the acts and
omissions of his subcontractors, and of persons directly or indirectly employed by them, as he is for
acts and omissions of persons directly employed by him.
(d)
Consistent with Presidential Executive Orders 11625, 12138, and 12432,
Commission requires Contractor to take positive steps to ensure that small and minority-owned
businesses, women’s business enterprises, and other individuals and firms located in or owned in
substantial part by persons residing in the area of the Commission and/or labor surplus areas are
used whenever possible, if the subcontracting of services or work covered by this Agreement is
anticipated. Such efforts shall include, but shall not be limited to: (i) including such firms, when
qualified, on solicitation mailing lists; (ii) encouraging their participation through direct
solicitation of proposals whenever they are a potential source; (iii) dividing total subcontract
requirements, when economically feasible, into smaller tasks or quantities to permit maximum
participation by such firms; (iv) establishing delivery schedules, where the requirement permits,
which encourages participation by such firms; and (v) using the services and assistance of the
Small Business Commerce.
(i)
A small business is defined as a business that is independently owned, not
dominant in its field of operation and not an affiliate or subsidiary of a business dominant in its
field of operation.
(ii)
A minority-owned business is defined as a business which is at least 51%
owned by one or more minority groups; or in the case of a publicly owned business, one in which
at least 51% of its voting stock is owned by one or more minority group members, and whose
management and daily business operation are controlled by one or more such individuals.
Minority group members include, but are not limited to, Black Americans, Hispanic Americans,
Native Americans, Asian Pacific Americans, Asian Indian Americans, and Hasidic Jewish
Americans.
(iii) A women’s business enterprise is defined as a business that is at least 51%
owned by a woman or women who are U.S. citizens and who control and operate the business.
(iv)
A labor surplus area business is defined as a business which, together with
its immediate subcontractors, will incur more than 50% of the cost of performing the contract in
an area of concentrated unemployment or underemployment, as defined by the U.S. Department of
Labor in 20 CFR Part 654, Subpart A, and in the list of labor surplus areas published by the
Employment and Training Administration.
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211.

Assignability

(a)
The Contractor shall not assign any interest in this Agreement and shall not transfer
any interest in the same (whether by assignment or novation) without the prior written approval of
the Commission.
(b)
Claims for money due or to become due to the Contractor from the Commission
under this Agreement may be assigned to a bank, trust company, or other financial institutions, or to
a Trustee in Bankruptcy, without such approval. Notice of any such assignment or transfer shall be
furnished promptly to the Commission.
212.

Changes

The Commission may, from time to time, request changes in the Scope of Services of the
Agreement to be performed hereunder. Such changes, including any increase or decrease in the
amount of the Contractor’s compensation, which are mutually agreed upon, by and between the
Commission and the Contractor, shall be incorporated into this Agreement.
213.

Documents and Written Reports

The Contractor, when preparing any document or written report for or under the direction of
the Housing Commission, the Housing Authority or the City of San Diego, shall comply with the
provisions of Government Code Section 7550; to wit,
“(a) Any document or written report prepared for or under the direction of a state or local
agency, which is prepared in whole or in part by non-employees of such agency, shall
contain the numbers and dollar amounts of such contracts and subcontracts relating to the
preparation of such document or written report; provided, however, if the total cost for work
performed by non-employees of the agency exceeds five thousand dollars ($5,000). The
contract and subcontract numbers and dollar amounts shall be contained in a separate
section of such document or written report.
(b) When multiple documents or written reports are the subject or product of the contract,
the disclosure section may also contain a statement indicating that the total contract amount
represents compensation for multiple documents or written reports.”
214.

Termination

This Agreement may be terminated by either party on thirty (30) days’ written notice to the
non-terminating party, the effective date of cancellation being the 30th day of said written notice
with no further action required by either party, provided, however, that after termination of this
Agreement, the Commission shall pay to Contractor the compensation set forth in this Agreement
with respect to any property purchased by the Commission, provided both of the following
conditions are satisfied: (i) the Commission purchases such property within 180 days of termination
of this Agreement; and (ii) such property was presented by Contractor, in writing, to the
Commission prior to such termination.
215.

Attorney’s Fees and Costs
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If any legal action or any arbitration or other proceeding is brought for the enforcement of
this Agreement, or because of an alleged dispute, breach, default or misrepresentation in connection
with any of the provisions of this Agreement, the successful or prevailing Party or Parties shall be
entitled to recover reasonable attorneys’ fees and other costs incurred in that action or proceeding, in
addition to any other relief to which it or they may be entitled.
216.

Entire Agreement

This Agreement represents the sole and entire agreement between the Commission and
Contractor and supersedes all prior negotiations, representations, agreements, arrangements or
understandings, either oral or written, between or among the parties hereto, relating to the subject
matter of this Agreement, which are not fully expressed herein. No waiver, alteration, or
modification of any of the provisions of this Agreement shall be binding unless in writing and
signed by a duly authorized representative of both the Commission and Contractor.
217.

Partial Invalidity

If any term, covenant, condition or provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void or unenforceable, the remainder of the provisions of this
Agreement shall remain in full force and effect and shall in no way be affected, impaired or
invalidated.
218.

Contract Governed by Laws of State of California

This Agreement and its performance and all suits and special proceedings under this
Agreement shall be construed in accordance with the laws of the State of California. In any action,
special proceeding, or other proceeding that may be brought arising out of, under, or because of this
Agreement, the laws of the State of California shall be applicable and shall govern to the exclusion
of the law of any other forum, without regard to the jurisdiction in which the action or special
proceeding may be instituted.
219.

Interest of Member of Congress

No member or delegate to the Congress of the United States of America or Resident
Commissioner shall be admitted to any share or part of this Agreement or to any benefit to arise
therefrom, but this provision shall not be construed to extend to this Agreement if made with a
corporation for its general benefit.
220.

Interest of Current or Former Members, Officers, Employees

No member, officer or employee of the Commission, no member of the governing body of
the locality in which the work is situated, no member of the governing body in which the
Commission was activated, and no other public official of such locality or localities who exercises
any functions or responsibilities with respect to the assignment of work, shall, during his or her
tenure, or for one year thereafter, have any interest, direct or indirect, in this Agreement or the
proceeds thereof. Any violation of this section shall result in unilateral and immediate termination
of this Agreement by the Commission.
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221.

Drug-free Workplace

Contractor shall certify to the Commission that it will provide a drug-free workplace and do
each of the following:
1.

Publish a statement notifying its employees that unlawful manufacture, distribution,
dispensation, possession or use of a controlled substance as defined in schedules I-V
of Section 202 of the Controlled Substance Act (21 U.S.C. 812) is prohibited in
Contractor’s workplace and specify the actions that will be taken against employees
for violation of the prohibition.

2.

Establish a drug-free awareness program to inform employees about all of the
following:
(a)

The dangers of drug abuse in the workplace.

(b)

The Contractor’s policy of maintaining a drug-free workplace.

(c)

Any available drug counseling, rehabilitation and employee assistance
programs.

(d)

The penalties that may be imposed upon employees
violations.

for drug abuse

3.

Post the statement required by subdivision 1 in a prominent place at Contractor’s
main office and at any job site large enough to necessitate an on-site office.

222.

Plan of Operation

The Contractor shall submit to the Contracting Officer a complete plan of operations. The
Contractor is responsible for notifying the Contracting Officer of any changes to the plan of
operations.
223.

Labor Provisions

It is the responsibility of the Contractor to be fully aware of and comply with every
requirement under Federal and State law pertaining to labor provisions.
224.

Extension of Contract Term

(a)
Provided, that the Contractor is not in default under the terms of this Agreement, the
Chief Executive Officer of the Housing Commission, may extend the terms of the Agreement for a
period, not to exceed ninety (90) days, on the same payment schedule, terms and conditions, in
effect on the date that the Agreement would otherwise have terminated, including the option period,
if any. The option to extend the Agreement shall be at the Commission’s discretion only, and may
not be exercised by the Contractor.
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(b)
The Agreement may not be extended for an aggregate period of more than ninety
(90) days, but may be exercised in multiple “Notices of Extension”, of not less than seven (7) days
in duration, for each such notice. The Agreement may be extended by the Commission by delivery
of a Notice of Extension in writing to the Contractor and that the stated terms and conditions of the
Agreement shall be adhered to by the Contractor and the Commission during the term of the
extension.
(c)
Nothing contained herein, however, shall require the Commission to exercise any
option to extend the Agreement. During the extension of the Agreement, the Contractor shall
provide the Commission with additional certificates of insurance, if necessary, covering the term(s)
of the extension.
(d)
Notice of Extension may be served by the Commission upon the Contractor not
earlier than sixty (60) days before the original termination date of the Agreement and not later than
eighty-three (83) days after the original termination date of the Agreement. Nothing contained
herein shall be construed as granting the Contractor a right to compel the Chief Executive Officer of
the Housing Commission to exercise the option to extend the Agreement.
(e)
The Commission and Housing Authority of the City of San Diego hereby delegate
the authority to the Chief Executive Officer of the Commission to pay compensation to Contractor,
during the option period, on a prorata basis, for any extension period, based upon the contract rate in
effect on the date of the exercise of the extension.
(f)
All contracts which are approved by the Commission and/or Authority and include
options for renewal may be renewed by the Chief Executive Officer or his/her designee at the
previously stated terms for renewal. The Chief Executive Officer’s authority to execute the option
for renewal includes authorization to execute the required documents, identify appropriate funding
source and authorize payment of funds for the continuation of services identified in the Scope of
Services.
225.

Statement of Economic Interest Disclosure Form (for consulting services only)

Contractor shall assure that each principal of the Contractor that is supervising the
Contractor’s work under this Agreement shall file a completed and executed Statement of Economic
Interest Disclosure Form (Form 700) with the City Clerk’s Office of the City of San Diego, a copy
of which is attached to this Agreement as Attachment No. 5, at the following times:
(a)

Upon execution of this Agreement;

(b)

Annually on or before April 1 of each year;

(c)

Within 30 days after completion of the Agreement.

Said form will be filed within ten (10) days of written notice from the Commission to the
Contractor.
226.

Conflict between Agreement and Attachments
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To the extent that the provisions of the Agreement and the Attachments and Schedules
conflict, the following order of construction shall apply:
(a)
To the extent that the Agreement and any Attachments or Schedules conflict, the
terms and conditions of the Agreement shall prevail; and,
(b)
To the extent that any Contract Attachment and any Schedule conflicts, the Contract
Attachment shall prevail.
227.

Section 3 Contract Clauses

(a)
The work to be performed under this Agreement is subject to the requirements of
Section 3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u
(Section 3). The purpose of Section 3 is to ensure that employment and other economic
opportunities generated by HUD assistance or HUD-assisted projects covered by Section 3, shall, to
the greatest extent feasible, be directed to low- and very low-income persons, particularly persons
who are recipients of HUD assistance for housing.
(b)
The parties to this Agreement agree to comply with HUD’s regulations in 24 CFR
part 135, which implement Section 3. As evidenced by their execution of this Agreement, the
parties to this Agreement certify that they are under no contractual or other impediment that would
prevent them from complying with the part 135 regulations.
(c)
The Contractor agrees to send to each labor organization or representative of
workers with which the Contractor has a collective bargaining agreement or other understanding, if
any, a notice advising the labor organization or workers’ representative of the Contractor’s
commitments under this Section 3 clause, and will post copies of the notice in conspicuous places at
the work site where both employees and applicants for training and employment positions can see
the notice. The notice shall describe the Section 3 preference, shall set forth minimum number and
job titles subject to hire, availability of apprenticeship and training positions, the qualifications for
each; and the name and location of the person(s) taking applications for each of the positions; and
the anticipated date the work shall begin.
(d)
The Contractor agrees to include the Section 3 clause in every subcontract subject to
compliance with regulations in 24 CFR part 135, and agrees to take appropriate action, as provided
in an applicable provision of the subcontract or in this Section 3 clause, upon a finding that the
subcontractor is in violation of the regulations in 24 CFR part 135. The Contractor will not
subcontract with any subcontractor where the Contractor has notice or knowledge that the
subcontractor has been found in violation of the regulations in 24 CFR part 135.
(e)
The Contractor will certify that any vacant employment positions, including training
positions, that are filled (1) after the Contractor is selected but before the Agreement is executed,
and (2) with persons other than those to whom the regulations of 24 CFR part 135 require
employment opportunities to be directed, were not filled to circumvent the Contractor’s obligations
under 24 CFR part 135.
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(f)
Noncompliance with HUD’s regulations in 24 CFR part 135 may result in sanctions,
termination of this Agreement for default, and debarment or suspension from future HUD-assisted
contracts.
(g)
With respect to work performed in connection with Section 3 covered Indian
housing assistance, Section 7(b) of the Indian Self-Determination and Education Assistance Act (25
U.S.C. 450e) also applies to the work to be performed under this Agreement. Section 7(b) requires
that to the greatest extent feasible (i) preference and opportunities for training and employment
subcontracts shall be given to Indians, and (ii) preference in the award of contracts and subcontracts
shall be given to Indian organizations and Indian-owned Economic Enterprises. Parties to this
Agreement that are subject to the provisions of Section 3 and Section 7(b) agree to comply with
Section 3 to the maximum extent feasible, but not in derogation of compliance with Section 7(b).
228.

HUD Program-Specific Audit Requirement

24 CFR 45-1 require that nonprofit institutions with combined receipts of Federal financial
assistance and outstanding Federal direct, guaranteed or insured loan balances totaling $300,000 or
more a year shall have an audit conducted in accordance with the requirement of OMB Circular A133 or a program specific financial audit, depending on the amount of funds received and the
number of programs. Nonprofit institutions having only outstanding HUD direct, guaranteed or
insured loans that were made guaranteed or insured prior to the effective date of the part, are
required to conduct audits in accordance with HUD program specific audit requirements.
229.

Lobbying Provisions

Contractor hereby certifies to the Commission, under penalty of perjury, under the terms of
applicable federal law, that at all applicable times before, during and after the term of the agreement,
that:
(1)

No Federal appropriated funds have been paid or will be paid, by or
on behalf of it, to any person for influencing or attempting to
influence an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal
loan, the entering into of any cooperative agreement, and the
extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan or cooperative agreement;

(2)

If any funds other than Federal appropriated funds have been paid to
any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan or cooperative
agreement, it will complete and submit Standard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its
instructions;
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(3)

Contractor will require that the above stated language be included in
the award documents for all subawards at all tiers, including
subcontracts, subgrants, loans, contracts, and cooperative agreements
concerning the subject matter of this Agreement; and

(4)

Further, Contractor and all subrecipients, at all times, shall certify
compliance with the provisions of 31 USC 1352 and any and all
terms and conditions of the Byrd Anti-Lobbying Amendment, as
amended from time to time.
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CONTRACT ATTACHMENT NO. 2
SPECIFICATIONS/SCOPE OF SERVICES
Contractor is, and at all times during the rendition of services pursuant to this Agreement
shall be, a real estate agent licensed by the State of California’s Department of Real Estate who
will assist the Commission in the location and acquisition of motel, hotel and multifamily
residential real property in the City of San Diego. Contractor shall provide Commission with
services generally provided by a real estate broker in connection with the Commission’s
acquisition of multifamily residential real properties in the City of San Diego.
A.
The broker relationship between Contractor and Commission will be a non-exclusive
representation.
B.
Contactor acknowledges that the Commission is engaging other real estate agents and/or
brokers, who will or may provide the same or substantially similar services to those provided by
Contractor. Therefore it is possible Contractor may present a property to the Commission which
is the same property presented to the Commission by such other agents and/or brokers. The
Commission will maintain a log of properties presented to the Commission, which will include
the name of the agent and/or broker that first presented the same to the Commission and such
agent or broker will be the only agent or broker entitled to compensation with respect to the
acquisition of such property. Contractor agrees that the aforementioned log will be binding for
purposes of determining the agent or broker entitled to compensation with respect to any
property and Contractor waives the right to receive a commission or other compensation of any
kind whatsoever with respect to the Commission’s acquisition of any property if Contractor is
not shown on such log as the originating agent or broker.
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CONTRACT ATTACHMENT NO. 3
COMPENSATION SCHEDULE
From
$1
$3,000,001
$6,000,001
$9,000,001
$12,000,001
$15,000,001

To
$3,000,000
$6,000,000
$9,000,000
$12,000,000
$15,000,000

Max Commission per transaction

Rate
2.50%
2.00%
1.50%
1.00%
0.50%
0.10%
Total:

$7,500,000
$75,000
$60,000
$22,500

$10,000,000
$75,000
$60,000
$45,000
$10,000

$12,500,000
$75,000
$60,000
$45,000
$30,000
$2,500

$15,000,000
$75,000
$60,000
$45,000
$30,000
$15,000

$157,500

$190,000

$212,500

$225,000

$250,000
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EXHIBIT 2

PURCHASE AND SALE AGREEMENT
(Residence Inn – 5400 Kearny Mesa Road, San Diego)
THIS PURCHASE AND SALE AGREEMENT (“Agreement”) is dated as of the 20th day
of July, 2020 (“Effective Date”), by and between RT San Diego, LLC, a Delaware limited
liability company (“Seller”), and the San Diego Housing Commission (“Purchaser”).
RECITALS
A.
The Seller owns that certain 144-unit Residence Inn located at 5400 Kearny Mesa
Road, San Diego, California 92111, which is legally described on Exhibit A attached hereto and
made a part hereof.
B.
The Purchaser has the power of eminent domain, the Purchaser’s acquisition of
the Property falls within the scope of that eminent domain power, and the Purchaser understands
that the Seller is agreeing to sell the Property under threat of condemnation made concurrently
with the parties’ entering into this Agreement and in lieu of the Purchaser condemning the
Property. Purchaser agrees to reasonably cooperate with the Seller in structuring and
documenting the sale of the Property to effect a tax deferred exchange in accordance with the
provisions of Section 1033 of the Internal Revenue Code and its corresponding regulations.
Such cooperation shall be at no cost to the Purchaser.
C.
Provided the various conditions to Closing (as defined below) set forth in this
Agreement are timely satisfied, the Seller agrees to sell the Property (as defined below) to the
Purchaser and the Purchaser agrees to purchase the Property from the Seller as set forth in this
Agreement.
AGREEMENT
FOR GOOD AND VALUABLE CONSIDERATION, the receipt and adequacy of which
are acknowledged, the Seller and the Purchaser hereby agree as follows:
1.
Purchase and Sale. In consideration of the mutual covenants set forth in this Agreement,
the Purchaser will acquire all of the Property, on the terms and conditions set forth herein,
provided the various conditions to Closing set forth in this Agreement are satisfied or waived as
provided herein.
(a)
Sale. The Seller agrees to sell the Property to the Purchaser, and the Purchaser
agrees to purchase the Property from Seller, on the terms and conditions set forth herein. At
Closing, the Seller shall convey the fee interest in the Real Property to the Purchaser by
recordation of the Grant Deed (as defined below). The Escrow Agent shall issue the Title Policy
(as defined below) to the Purchaser at Closing.
(b)
Possession. The Seller shall deliver possession of the Property to Purchaser at
Closing. Possession of the Property shall be delivered to Purchaser subject only to the Property
Documents and the Permitted Exceptions.
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2.
Definitions. As used in this Agreement, the following terms shall have the following
meanings:
“Agreement” means this Purchase and Sale Agreement between the Seller and the
Purchaser.
“Appurtenant Rights and Interests” means collectively: (i) all rights, privileges and
easements, if any, appurtenant to the Real Property, including, without limitation, all minerals,
oil, gas and other hydrocarbon substances on and under the Real Property; (ii) all development
rights, air rights, and water rights, if any, relating to the Real Property; and (iii) all easements,
rights-of-way or appurtenances, if any, which run with the Real Property; and (iv) all of the
Seller’s right, title and interest in and to, any agreements, maps, permits, certificates, approvals,
awards, deposits, licenses, utilities, government entitlements and other rights and privileges
relating to or appurtenant to the Property, if any.
“Assignment” means the Assignment of Personal Property and Assignment and
Assumption of Contracts duly executed and acknowledged by the Seller and Purchaser, in the
form attached hereto as Exhibit B and made a part hereof.
“Business Day” means any day other than a Saturday, Sunday or any other day on which
Purchaser or Escrow Agent is not open for business. In the event any date, deadline or due date
set forth in this Agreement falls on a day that is not a Business Day, then such deadline or due
date shall automatically be extended to the next Business Day.
“Close” or “Closing” means recordation of the Grant Deed.
“Closing Date” means one (1) Business Day after the latest of: (i) the date all of the
Conditions Precedent for the Benefit of the Seller have been satisfied; and (ii) the date all of the
Conditions Precedent for the Benefit of the Purchaser have been satisfied. The Closing shall
occur on or before sixty (60) days after expiration of the Due Diligence Period.
“Conditions Precedent for the Benefit of the Seller” shall have the meaning set forth in
Section 5 of this Agreement.
“Conditions Precedent for the Benefit of the Purchaser” shall have the meaning set forth
in Section 6 of this Agreement.
“Deposit” shall have the meaning set forth in Section 3 of this Agreement.
“Due Diligence Period” means the period of time commencing on the Effective Date and
ending at 5:00 p.m. Pacific time on November 17, 2020 (120 days after the Effective Date).
“Escrow” means the escrow depository and disbursement services to be performed by
Escrow Agent pursuant to the provisions of this Agreement.
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“Escrow Agent” means Chicago Title Company. Use of the term “Escrow Agent” does
not create a general agency and does not confer on Escrow Agent any right or authority to act for
Purchaser or Seller without express instructions, whether as set forth in this Agreement or
otherwise.
“Excluded Property” means, collectively, any lump sum or upfront payments paid to
Seller or its predecessors under any of the Property Contracts prior to Closing, (ii) any unearned
insurance premiums, (iii) any insurance policies or insurance contracts owned or held by Seller
or its affiliates in connection with the Property, (iv) any and all deposits, cash and other accounts
owned or held by Seller or its affiliates, (v) any property tax refunds for the period prior to the
Closing, (vi) Seller’s existing property management contract, which shall be terminated by Seller
on or before the Closing, (vii) to the extent owned by Seller’s property manager, any computers,
computer operating systems, and computer software programs, social media accounts, service
mark or other proprietary or intellectual property used or maintained in connection with its
management of the Property, (viii) any property of whatever nature, including but not limited to
any personal property, intangible property or intellectual property, owned by Seller’s property
manager in connection with its management of the Property, owned by Seller’s franchisor any
such franchisor’s affiliates, or owned by any tenant or guest of the Property, (ix) any alcohol or
liquor permits of Seller or its property manager, (x) Seller’s existing franchise or license
agreement allowing for its operation of the Property under the Residence Inn brand, and (xi) any
national service contracts entered into by Seller or any of its affiliates.
“Grant Deed” means a duly executed and acknowledged grant deed conveying fee simple
title to the Real Property from the Seller to the Purchaser.
“Hazardous Materials” means any hazardous or toxic substance, material or waste which
is or becomes regulated by any local governmental authority, the State of California or the
United States Government. Provided, however, the term “Hazardous Materials” shall not
include substances typically used in the ordinary course of developing, operating and
maintaining hotels in California or small amounts of chemicals, cleaning agents and the like
commonly employed in routine household uses in a manner typical of occupants in other similar
properties, provided that such substances are used in compliance with applicable laws.
“Immediately Available Funds” means a bank wire transfer.
“Improvements” means collectively any and all buildings, structures and improvements,
of any kinds whatsoever, located at or affixed to the Real Property.
“Parking Lease” means that certain lease more particularly described on Exhibit D
attached hereto and made a part hereof, as the same may be amended, restated, supplemented,
assigned or otherwise modified from time to time.
“Permitted Exceptions” means (i) the printed exceptions and exclusions in the Title
Policy; (ii) the exceptions to title set forth in the Title Report which are approved by Purchaser in
writing, or deemed approved by Purchaser, as provided in Section 4(d) below; (iii) real property
taxes and assessments which are a lien but not yet delinquent; (iv) any title exceptions caused,
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consented to or preapproved by Purchaser; (vi) upon Closing, any matter affecting title to the
Property which was disclosed in writing by Seller to Purchaser prior to Closing, or of which
Purchaser had knowledge prior to Closing, (vi) zoning and other regulatory laws and ordinances
affecting the Property; and (vii) any easement, right of way, limitation, encroachment, conflict,
discrepancy, overlapping of improvements, protrusion, lien, encumbrance, restriction, condition,
covenant, exception or other matter with respect to the Property that would be shown on an
accurate survey of the Property.
“Personal Property” means all tangible personal property owned by the Seller and located
at and used in connection with, the Real Property and the Improvements, including without
limitation, all furniture fixtures and equipment at the Real Property, and all deposits made by
occupants or renters of all of any portion of the Real Property.
“Property” means collectively, the Real Property, the Improvements, the Appurtenant
Rights and Interests and the Personal Property, but excludes the Excluded Property.
“Property Documents” means the documents and agreements listed on Exhibit C attached
hereto and made a part hereof.
“Purchase Price” shall have the meaning set forth in Section 3(a) of this Agreement.
“Purchaser” means the San Diego Housing Commission, a public agency; provided,
however, if the San Diego Housing Commission assigns its interest in this Agreement pursuant
to Section 10 of this Agreement, then the term “Purchaser” shall mean such assignee.
“Real Property” means, collectively, (i) the real property legally described on Exhibit A
attached hereto and made a part hereof, and (ii) the leasehold interest of Seller created by the
Parking Lease.
“Seller” means RT San Diego, LLC, a Delaware limited liability company.
“Title Policy” means a CLTA Owner’s Policy of Title Insurance in the amount of the
Purchase Price, insuring that title to the fee interest in the Real Property is vested in the
Purchaser, subject only to the Permitted Exceptions, which Title Policy shall be obtained through
the Escrow Agent. Seller shall pay the cost of the CLTA Owner’s Policy of Title Insurance.
Purchaser shall pay the cost of any endorsements it desires. Purchaser may obtain an ALTA
Owner’s Policy of Title Insurance in which event Purchaser shall pay the difference between the
cost of the ALTA Owner’s Policy of Title Insurance and the cost of a CLTA Owner’s Policy of
Title Insurance.
“Title Report” means Preliminary Report Order No. 00131818-993-SD2-CFU dated as of
June 18, 2020, issued by Chicago Title Insurance Company.
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3.

Purchase Price.

(a)
Purchase Price and Payment of the Purchaser Price. The total purchase price to
be paid by the Purchaser for all of the Property shall be Thirty-Nine Million Five Hundred
Thousand and No/100 Dollars ($39,500,000.00) (“Purchase Price”). The Purchase Price shall be
paid by the Purchaser to the Seller partially with Immediately Available Funds.
(b)

Deposit; Liquidated Damages.

(1)
Deposit. Purchaser shall make a deposit into Escrow of Immediately
Available Funds equal to the sum of One Hundred Thousand and No/100 Dollars ($100,000.00)
(“Deposit”) within five (5) Business Days of the Effective Date. The Deposit shall be credited
against the Purchase Price and shall be nonrefundable (i.e., constitute liquidated damages in the
event of Purchaser’s breach, as provided in Section 3(b)(2)) upon the expiration of the Due
Diligence Period. If the Purchaser elects to terminate this Agreement prior to expiration of the
Due Diligence Period, as set forth in Section 4 below, then the Deposit shall be immediately
returned by Escrow Agent to the Purchaser. At Closing, the Deposit shall be released by Escrow
Agent to the Seller. The Deposit, and any interest earned on the Deposit, shall be credited in
favor of the Purchaser against the Purchase Price as set forth in Section 3(c), below.
Notwithstanding anything to the contrary set forth herein, the Deposit and any other deposits
made by the Purchaser shall be fully refundable to the Purchaser until such time as this
Agreement has been approved by (collectively, the “Approvals”): (i) Purchaser’s board and (ii) if
the Housing Authority of the City of San Diego elects to hear the matter, then also by resolution
of the Housing Authority of the City of San Diego, in its sole discretion. The Seller hereby
acknowledges that the Purchaser is prohibited by San Diego Municipal Code Section
98.0301(d)(8)(A) from purchasing the Property, without the approval of the Purchaser’s board
and if the Housing Authority of the City of San Diego elects to hear the matter, then also by the
Housing Authority of the City of San Diego. If the Approvals are not received before the
expiration of the Due Diligence Period, this Agreement shall automatically terminate and the
Deposit shall be immediately returned by the Escrow Agent to the Purchaser.
(2)
LIQUIDATED DAMAGES.
THE DEPOSIT SHALL BE
REFUNDABLE TO THE PURCHASER AS MAY BE EXPRESSLY PROVIDED FOR IN
THIS AGREEMENT. IF ESCROW FAILS TO CLOSE AS A RESULT OF PURCHASER’S
DEFAULT HEREUNDER, THE SOLE REMEDY OF THE SELLER SHALL BE TO
TERMINATE THIS AGREEMENT BY GIVING WRITTEN NOTICE THEREOF TO
PURCHASER AND ESCROW AGENT, WHEREUPON THE SELLER SHALL RETAIN THE
DEPOSIT AS LIQUIDATED DAMAGES (AND THE SELLER WAIVES ANY RIGHT TO
SPECIFICALLY ENFORCE THIS AGREEMENT SET FORTH IN CALIFORNIA CIVIL
CODE SECTION 1680 OR 3389). THEREAFTER, NO PARTY HERETO SHALL HAVE
ANY FURTHER LIABILITY OR OBLIGATION TO ANY OTHER PARTY HERETO
EXCEPT FOR: (i) THE SELLER’S RIGHT TO RECEIVE AND RETAIN SUCH
LIQUIDATED DAMAGES; (ii) THE OBLIGATION OF THE PARTIES TO PAY AMOUNTS
INTO ESCROW TO PAY A PORTION OF THE FEES AND COSTS OF ESCROW AS SET
FORTH IN SECTIONS 5 AND 6 BELOW; (iii) THE OBLIGATIONS SET FORTH IN
SECTIONS 4(a) AND 9, BELOW; AND (iv) ATTORNEYS’ FEE AS SET FORTH IN
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inspections shall be consistent with all applicable laws, rules and regulations regarding
coronavirus risks, including without limitation social distancing, the maximum number of
Purchaser representatives in any unit at any time, the wearing of face masks and the appropriate
evaluation of the health of those conducting inspections. Seller shall make commercially
reasonable efforts to provide Purchaser with access to all unoccupied units subject to compliance
by Purchaser and its representatives of all laws, rules and regulations regarding coronavirus
risks, however Seller’s inability to provide such access shall not be a default hereunder and shall
not provide Purchaser with additional rights not otherwise expressed in this Agreement.
Purchaser acknowledges that it shall not have access to any occupied units during times when
such units are occupied by guests. Purchaser shall indemnify and defend the Seller, and shall
hold the Seller, the Seller’s agents and employees and the Real Property harmless from, any
actions, losses, costs, damages, claims and/or liabilities, including but not limited to, mechanics’
and materialmen’s liens and attorney fees, proximately caused by the actions of Purchaser and/or
its contractors or agents (including Purchaser’s Consultants) upon the Property. The Purchaser
shall not permit any mechanic’s, materialman’s, contractor’s, subcontractor’s or other lien
arising from any work done by the Purchaser or its agents pursuant to this Agreement to stand
against the Property. If any such lien shall be filed against the Property, the Purchaser shall
cause the same to be discharged or bonded by payment, deposit, bond or otherwise within thirty
(30) days after actual notice of such filing. The Purchaser’s obligations under this Section 4(a)
shall survive the termination or expiration of this Agreement. If Purchaser desires to do any
invasive testing at the Property (including, without limitation, a Phase II environmental
assessment), the Purchaser may do so only after obtaining Seller’s prior written consent to the
same, which consent may be withheld or granted on conditions in Seller’s sole discretion. The
Purchaser shall promptly restore the Property to the condition the Property was in immediately
prior to any tests or inspections conducted pursuant to this Section 4(a), at the Purchaser’s sole
cost and expense. The Purchaser shall provide the Seller with a complete set of plans, drawings
and specifications (“Invasive Testing Plans”) that define to the sole satisfaction of the Seller the
invasive testing to be performed on the Property and the names of all environmental and other
consultants, contractors and subcontractors who will be performing such invasive testing
(collectively “Purchaser’s Consultants”). The Purchaser shall deliver the names of the
Purchaser’s Consultants and the Invasive Testing Plans to the Seller concurrently with its request
to the Seller that the Purchaser desires to perform invasive testing (unless the names of
Purchaser’s Consultants have previously been provided to the Seller). Before any of Purchaser’s
Consultants or other contractors, consultants or agents acting for or on behalf of Purchaser enter
onto the Property, Purchaser shall furnish to Seller evidence that the Purchaser’s Consultant or
other contractor, consultant or agent of Purchaser has procured commercial general liability
insurance from an insurer authorized to do business in the State of California, which is
reasonably acceptable to Seller, insuring against claims for bodily injury, death or damage to
property in a single limit amount of not less than $2,000,000.00, endorsed to name Seller and
Seller’s affiliated property manager as additional insureds.
(b)
Due Diligence Deliveries. Not later than five (5) Business Days after execution
and delivery of this Agreement to the Escrow Agent, the Seller shall provide, to the extent in
Seller’s possession or control the Purchaser with physical copies or digital copies (e.g. a pdf, tif
or jpg file) of all documents evidencing the Operating Statements and Property Documents by
physical delivery, “dropbox” or similar on-line data site, email or on a memory medium. Seller’s
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failure to deliver or make available to Purchaser any such documents or information shall not
result in an extension of the Due Diligence Period nor give Purchaser the right to terminate this
Agreement as a result of such failure following expiration of the Due Diligence Period, and
Purchaser’s sole remedy therefor shall be Purchaser’s right to terminate this Agreement by
delivering written notice thereof to Seller prior to expiration of the Due Diligence Period. If this
Agreement is terminated before Closing, the Purchaser shall return all copies to the Seller;
however, if any such information was delivered or made available to the Purchaser in electronic
form, the Purchaser shall (i) delete all copies thereof so that the same cannot be retrieved; and (ii)
certify to the Seller in writing under penalty of perjury that such deletion has been effected.
(c)
Occupant Noticing and Relocation Costs. Certain local, State and Federal
relocation laws (including, without limitation, California state law, laws or ordinances of the City
of San Diego or San Diego County, and/or rules and regulations promulgated by Purchaser or by
the U.S. Department of Housing and Urban Development) may be applicable to the Purchaser, as
a public agency, or the transactions contemplated by this Agreement which would require the
Purchaser to provide certain notices to the occupants of the Property. The Seller agrees to allow
the Purchaser to provide any and all notices to occupants of the Property that are required in
order for the Purchaser to comply with any applicable laws; provided, however, prior to
delivering notices to any occupants of the Property, the Purchaser shall submit a sample of the
notice to the Seller for the Seller’s review and approval, which approval shall not be
unreasonably withheld, conditioned or delayed. Purchaser shall bear all responsibility for
complying with such notice requirements and shall bear all relocation costs and expenses
payable to occupants under applicable laws.
(d)
Title. Purchaser’s obligation to Close is contingent upon Purchaser’s approval or
deemed approval of all matters affecting title to or use of the Real Property (collectively, “Title
Matters”) during the Due Diligence Period. The intent of this Section 4(d) is to allow the parties
to have certainty regarding the condition of title and the Title Matters which are acceptable to the
Purchaser. The procedure set forth in this Section 4(d) shall not affect or otherwise limit the
Purchaser’s right to terminate this Agreement for any reason or no reason at all as set forth in
Section 4, above. Purchaser shall have until August 19, 2020 (thirty (30) days after the Effective
Date), to approve or object to any items disclosed by the Title Report. If Purchaser does not give
written notice to Seller of Purchaser’s approval or disapproval of any items disclosed by the Title
Report within said time period, then Purchaser shall be deemed to have approved the items
disclosed by the Title Report. If Purchaser gives written notice to Seller of Purchaser’s
disapproval of any items disclosed by the Title Report within said time period and Seller does
not give written notice to Purchaser within five (5) Business Days thereafter of either: (i) Seller’s
elimination of or agreement to eliminate those disapproved matters prior to the close of Escrow;
or (ii) Seller’s agreement to provide at Seller’s sole expense such title insurance endorsements
relating thereto as are acceptable to Purchaser in Purchaser’s sole discretion prior to the close of
Escrow (each, a “Cure Notice”), then this Agreement shall terminate immediately, unless
Purchaser affirmatively agrees in writing within five (5) Business Days thereafter that this
Agreement will remain in full force and effect and that the previously disapproved items
disclosed by the Title Report are approved by Purchaser. If Title Company issues a
supplemental title report prior to the close of Escrow showing additional exceptions to title (a
“Title Supplement”), Purchaser shall have five (5) Business Days from the date of receipt of the
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Title Supplement and a copy of each document referred to in the Title Supplement in which to
give Seller written notice of disapproval as to any additional exceptions; provided, however,
Purchaser may not disapprove any exceptions that were contained in the original Title Report or
are otherwise Permitted Exceptions. Purchaser’s failure to deliver any such written notice of
disapproval within such five (5) Business Day period shall be deemed to mean that Purchaser has
approved all such additional exceptions. If Purchaser disapproves any additional exception
shown in the Title Supplement, then Purchaser and Seller will have the same rights and
obligations set forth above in this Section regarding Purchaser’s original review and approval of
the Title Report. Notwithstanding the foregoing, Seller shall cause all Title Matters which are
mechanics’ liens caused by Seller or deeds of trust to be eliminated as exceptions to title on the
Title Policy at Seller’s sole expense prior to the close of Escrow, and shall not be party to and
record any documents against the Real Property from and after the Effective Date without
Purchaser’s prior written consent.
(e)
Parking Lease. At Closing, Purchaser shall succeed to Seller’s interest in, and
shall otherwise assume and accept Seller’s interest in and to, the Parking Lease. Promptly
following the Effective Date, Purchaser and Seller shall make application to the Parking Lease
lessor for the assignment and assumption of the Parking Lease, and Purchaser agrees to exercise
good faith and commercially reasonable due diligence in making a complete application and
diligently pursuing approval of such assumption. Seller agrees to reasonably cooperate with
Purchaser in seeking such approval by providing such information as the Parking Lease lessor
may reasonably require in order to consider Purchaser’s application for the assumption of the
Parking Lease. Purchaser and Seller shall share, on a 50/50 basis, any review costs or fees
imposed by the Parking Lease lessor in connection with its review of the assignment and
assumption request. Purchaser and Seller shall reasonably cooperate in good faith to agree upon
the forms of the Parking Lease assignment and assumption agreement on or before the expiration
of the Due Diligence Period.
5.
Conditions Precedent for the Benefit of the Seller. The Seller’s obligation to Close shall
be conditioned upon the satisfaction or emailed or written waiver by the Seller of all of the
conditions precedent (“Conditions Precedent for the Benefit of the Seller”) set forth in this
Section 5. Any of the Conditions Precedent for the Benefit of the Seller may be waived by the
Seller unilaterally; and if so waived, such conditions shall be of no further effect hereunder. Any
such waiver shall be effective only if the same is expressly waived (i) by email from the Seller to
the Purchaser and Escrow Agent; or (ii) in a writing signed by the Seller and delivered to the
Purchaser and Escrow Agent. If the Conditions Precedent for the Benefit of the Seller are not
satisfied by the deadlines set forth in this Section 5 or expressly waived, the Seller (provided the
Seller is not in default hereunder) may provide emailed or written notice of the Seller’s
conditional termination of this Agreement to the Purchaser and Escrow Agent. After receipt of
such notice of conditional termination, the Purchaser shall have ten (10) Business Days to cure
any non-satisfaction of a condition or other default specified in the notice of conditional
termination. If such matter remains unsatisfied or the default remains uncured after the
expiration of such ten (10) Business Day period, then this Agreement shall terminate at the close
of business on such tenth (10th) Business Day. In the event of termination of this Agreement
(and by operation of law the Escrow) pursuant to this Section 5, then: (x) as set forth in the
liquidated damages provision of Section 3(b)(2), above, all rights and liabilities of the Purchaser
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and the Seller with respect to this Agreement shall immediately terminate except those which
specifically survive such termination; (y) Escrow Agent shall deliver the Deposit and all interest
thereon to the Seller and shall return to the Seller all funds or other things deposited in Escrow
by the Seller; (z) Escrow Agent shall return to the Purchaser all funds or other things deposited
in Escrow by the Purchaser, less the Deposit and all interest thereon, and less all fees and costs
charged by the Escrow Agent. Notwithstanding the preceding clause (x) of this Section 5, in the
event of termination of this Agreement pursuant to this Section 5, the Seller and the Purchaser
shall cooperate with one another, execute all documents reasonably necessary and take all
reasonable steps as may be required by Escrow Agent in order to accomplish the purposes of this
Section 5. The Conditions Precedent for the Benefit of the Seller are:
(a)

Purchaser making the Deposit into Escrow, as set forth in Section 3(b)(1), above.

(b)
The delivery by the Purchaser into Escrow at least one (1) Business Day prior to
Closing of Immediately Available Funds equal to the Purchase Price (less the Deposit and plus
or minus expenses and prorations) as required by Section 3(c) above.
(c)
The delivery by the Purchaser into Escrow at least one (1) Business Day prior to
Closing of all other documents and instruments required by this Agreement or reasonably
required by Escrow to complete the Closing.
(d)
As of the Closing Date, Purchaser is not in default of any of its representations or
warranties under this Agreement, or any other material terms or conditions related to Purchaser,
and all of the Purchaser’s representations and warranties under this Agreement are true and
correct as of the Closing Date.
(e)
As of the Closing Date, the Purchaser has not made an assignment for the benefit
of creditors, filed a bankruptcy petition, been adjudicated insolvent or bankrupt, petitioned a
court for the appointment of any receiver of, or trustee for, the Purchaser, or commenced any
proceeding relating to the Purchaser under any reorganization, arrangement, readjustment of
debt, dissolution, or liquidation law or statute of any jurisdiction, whether now or later in effect.
(f)
The Parking Lease lessor has approved, in writing, the assignment by Seller and
assumption by Purchaser of the Parking Lease.
6.
Conditions Precedent for the Benefit of the Purchaser. The Purchaser’s obligation to
Close shall be conditioned upon the satisfaction or emailed or written waiver by the Purchaser of
all of the conditions precedent (“Conditions Precedent for the Benefit of the Purchaser”) set forth
in this Section 6. Any of the Conditions Precedent for the Benefit of the Purchaser may be
waived by the Purchaser unilaterally; and if so waived, such conditions shall be of no further
effect hereunder. Any such waiver shall be effective only if the same is (i) expressly waived by
email from the Purchaser to the Seller and Escrow Agent; or (ii) or in writing signed by the
Purchaser and delivered to the Seller and Escrow Agent. If the Conditions Precedent for the
Benefit of the Purchaser are not satisfied by the deadlines set forth in this Section 6 or expressly
waived, the Purchaser (provided the Purchaser is not in default hereunder) may provide emailed
or written notice of the Purchaser’s conditional termination of this Agreement to the Seller and
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Escrow Agent. After receipt of such notice of conditional termination, the Seller shall have ten
(10) Business Days to cure any non-satisfaction of a condition or other default specified in the
notice of conditional termination. If such matter remains unsatisfied or the default remains
uncured after the expiration of such ten (10) Business Day period, then this Agreement shall
terminate at the close of business on such tenth (10th) Business Day. In the event of termination
of this Agreement (and by operation of law the Escrow) pursuant to this Section 6, then: (w) the
same shall be a default by the Seller (except in the case of clause (g), (h) or (i) below, the failure
of which shall not be considered a default by Seller); (x) Escrow Agent shall return to the Seller
all funds or other things deposited in Escrow by the Seller; (y) Escrow Agent shall upon receipt
of unilateral notice from the Purchaser, return to the Purchaser all funds or other things deposited
in Escrow by the Purchaser; and (z) all fees and costs charged by the Escrow Agent shall be paid
by the Seller. In the event of Seller’s default (following notice and cure as aforesaid) under this
Agreement, Purchaser’s sole and exclusive remedies shall be (A) to terminate this Agreement
and receive a refund of the Deposit, and (B) to receive reimbursement of Purchaser’s actual,
documented (by paid invoices or similar evidence), out-of-pocket expenses paid by Purchaser in
connection with the transactions described in this Agreement in an amount not to exceed
$500,000 in the aggregate. Notwithstanding the foregoing clause (w) of this Section 6, in the
event of termination of this Agreement pursuant to this Section 6, the Purchaser and the Seller
shall cooperate with one another, execute all documents reasonably necessary and take all
reasonable steps as may be required by Escrow Agent in order to accomplish the purposes of this
Section 6. The Conditions Precedent for the Benefit of Purchaser are:
(a)
The deposit by the Seller into Escrow at least one (1) Business Day prior to
Closing of the Grant Deed duly executed and acknowledged by the Seller, conveying fee simple
title to the Property to the Purchaser.
(b)
The deposit by the Seller into Escrow at least one (1) Business Day prior to
Closing of the Assignment, duly executed, conveying title to the Personal Property to the
Purchaser.
(c)
The deposit by the Seller into Escrow at least one (1) Business Day prior to
Closing of a duly executed affidavit in the form prescribed by federal regulations that Seller is
not a foreign person and is a “United States Person” as such term is defined in Section
7761(a)(30) of the Internal Revenue Code of 1986, as amended.
(d)
The deposit by the Seller into Escrow at least one (1) Business Day prior to
Closing of a duly executed California Form 593(c) or other evidence that withholding of any
portion of the Purchase Price is not required by the Revenue and Taxation Code of California, at
least one (1) Business Day prior to Closing.
(e)
The deposit by the Seller into Escrow at least one (1) Business Day prior to
Closing of all additional documents and instruments as are reasonably required by the Escrow
Agent to complete the Closing.
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(f)
As of the Closing Date, no lease, tenancy or occupancy agreement exists which
affects the Property, except for (i) the Property Documents and (ii) long-term hotel guests with
tenancy rights under California state or local law.
(g)
Except as described in Recital B, as of the Closing Date, there is no pending, or
threatened to be pending, any action or proceeding by any person or before any government
authority, the outcome of which could prohibit the use of the Property as intended by the
Purchaser.
(h)
The Escrow Agent is prepared and obligated to issue the Title Policy in
Purchaser’s favor, upon the recordation of the Grant Deed and there are no exceptions to the
Title Policy, except for the Permitted Exceptions.
(i)
The Parking Lease lessor has approved, in writing, the assignment by Seller and
assumption by Purchaser of the Parking Lease.
(j)
As of the Closing Date, Seller is not in default of any of its representations or
warranties under this Agreement, or any other material terms or conditions related to Seller, and
all of Seller’s representations and warranties under this Agreement are true and correct in all
material respects as of the Closing Date.
(k)

The Residence Inn franchise agreement affecting the Property is terminated.

7.
Representations, Warranties and Covenants; Waivers and Releases; Seller Default. When
making the representations and warranties set forth in this Section 7, each party making a
representation and/or warranty represents that the same are true and correct, in all material
respects, as of the date hereof and shall be and are true and correct, in all material respects, as of
the Closing Date. The representations and warranties of each party shall survive the Closing for
a period of one hundred eighty (180) days (the “Limitation Period”). No claim for a breach of
any representation or warranty shall be actionable by Purchaser or payable by Seller (a) if that
breach results from or is based on a condition, state of facts or other matter that was known to
Purchaser or disclosed to Purchaser in writing prior to expiration of the Due Diligence Period,
(b) unless the valid claims for all such breaches collectively aggregate Ten Thousand and No/100
Dollars ($10,000.00) (the “Floor”) or more, in which event the amount of such valid claims and
any claims against Seller under this Agreement in excess of the Floor shall be actionable with
respect to the Property up to, but not exceeding, the amount of the Cap (as defined below), and
(c) unless written notice containing a description of the specific nature of such breach is given by
Purchaser to Seller prior to the commencement of any action and any action is commenced by
Purchaser against Seller with respect to any such claims prior to the expiration of the Limitation
Period. Seller shall not be liable to Purchaser’s to the extent Purchaser’s claim is recoverable
from any other party pursuant to any insurance policy, service contract, warranty, guaranty or
other indemnity. As used herein, the term “Cap” shall mean the total aggregate amount equal to
Five Hundred Thousand and No/100 Dollars ($500,000.00). In no event shall Seller’s aggregate
liability to Purchaser for any and all breaches of any Seller representations or warranties in this
Agreement exceed the amount of the Cap, and Purchaser hereby waives and disclaims any right
to damages or compensation for any and all such breaches in excess of the Cap.
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(a)
Representations and Warranties Regarding Authority. The Seller and the
Purchaser each hereby represents and warrants to the other that this Agreement and all
documents or instruments executed by them which are to be delivered at or prior to the Closing
are, or on the Closing Date will be, duly authorized, executed and delivered by the Seller or the
Purchaser, as applicable.
(b)
Representations and Warranties Regarding Enforceability of Agreement. The
Seller and the Purchaser each hereby represents and warrants to the other that this Agreement
and all documents required hereby to be executed by them shall be valid, legally binding
obligations of, and enforceable against, the Seller or the Purchaser, as applicable, in accordance
with their terms.
(c)
Seller Representations and Warranties Pertaining to Legal Matters. The Seller
hereby represents and warrants to the Purchaser that:
(1)

The Seller is the sole owner of title to the Property; and

(2)
Except as described in Recital B, to the knowledge of the Seller, there is
no pending or threatened proceeding in eminent domain or otherwise, which would affect
the Property, or any portions thereof, nor any facts which might give rise to such action
or proceeding.
(d)
Seller Representations and Warranties Pertaining to Options. As of the Effective
Date, the Seller hereby represents and warrants to the Purchaser that no person has any option or
right of first refusal to purchase the Property or any parts thereof, except that the Property’s
current franchisor has a right of first refusal for any sale of the Property to a Competitor. For
purposes hereof, “Competitor” means any person or entity that owns, has an interest in, or is an
affiliate, principal or director of a person or entity that owns or has an interest in a hotel brand,
tradename, system or chain that is comprised of at least (i) twenty (20) full-service or (ii) fifty
(50) limited-service hotels. Purchaser hereby represents and warrants to Seller that Purchaser is
not a Competitor.
(e)
Seller Representation and Warranty Pertaining to Operating Statements. The
Seller hereby represents and warrants to the Purchaser that to the current actual knowledge of
Seller, the operating statements referenced in Exhibit C (the “Operating Statements”), which
Seller shall deliver to Purchaser, are the same Operating Statements prepared by Seller’s
property manager and used by Seller in its ownership of the Property.
(f)
Seller Representation and Warranty Pertaining to Occupancy. The Seller hereby
represents and warrants to the Purchaser that to the current actual knowledge of Seller, there will
be no occupancy or leasing agreements by which the Purchaser would be bound following the
Closing, except for tenancy rights of long-term hotel guests under California state or local law.
Following the expiration of the Due Diligence Period, Seller shall not enter into any new
occupancy agreement with a hotel guest that that would allow such guest to obtain tenancy rights
in the Property under California law.
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(g)
Seller Representation and Warranty Regarding Operation of the Property. The
Seller hereby represents and warrants to the Purchaser that to the current actual knowledge of
Seller, the Property Documents and the Permitted Exceptions constitute all of the oral and
written agreements or understandings concerning the Property by which the Purchaser would be
bound following the Closing.
(h)
Seller Representations and Warranties Regarding Discovery of New Information.
The Seller hereby represents and warrants to the Purchaser that if the Seller obtains actual
knowledge of any new information or facts prior to Closing that would materially change any of
the foregoing representations and warranties or cause any of the foregoing representations and
warranties to be untrue or misleading in any respect, the Seller will promptly give the Purchaser
notice of those facts and information.
(i)
AS-IS CONDITION.
PURCHASER HEREBY ACKNOWLEDGES,
REPRESENTS, WARRANTS, COVENANTS AND AGREES THAT AS A MATERIAL
INDUCEMENT TO SELLER TO EXECUTE AND ACCEPT THIS AGREEMENT AND IN
CONSIDERATION OF THE PERFORMANCE BY SELLER OF ITS DUTIES AND
OBLIGATIONS UNDER THIS AGREEMENT THAT, EXCEPT AS SPECIFICALLY
PROVIDED IN THIS AGREEMENT, AND SUBJECT TO SELLER’S EXPRESS
REPRESENTATIONS AND WARRANTIES SET FORTH IN SECTION 7 OF THIS
AGREEMENT, THE SALE OF THE PROPERTY HEREUNDER IS AND WILL BE MADE
ON AN “AS-IS, WHERE-IS” BASIS, AND SELLER HAS NOT MADE, DOES NOT MAKE
AND SPECIFICALLY NEGATES AND DISCLAIMS ANY REPRESENTATIONS,
WARRANTIES OR GUARANTIES OF ANY KIND OR CHARACTER WHATSOEVER,
WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN, PAST, PRESENT, FUTURE OR
OTHERWISE, OF, AS TO, CONCERNING OR WITH RESPECT TO: (1) THE EXISTENCE
OF HAZARDOUS MATERIALS OR MOLD UPON THE PROPERTY OR ANY PORTION
THEREOF; (2) GEOLOGICAL CONDITIONS, INCLUDING, WITHOUT LIMITATION,
SUBSIDENCE, SUBSURFACE CONDITIONS, WATER TABLE, UNDERGROUND
WATER RESERVOIRS, LIMITATIONS REGARDING THE WITHDRAWAL OF WATER
AND FAULTING; (3) WHETHER OR NOT AND TO THE EXTENT TO WHICH THE
PROPERTY OR ANY PORTION THEREOF IS AFFECTED BY ANY STREAM (SURFACE
OR UNDERGROUND), BODY OF WATER, FLOOD PRONE AREA, FLOOD PLAIN,
FLOODWAY OR SPECIAL FLOOD HAZARD; (4) DRAINAGE; (5) SOIL CONDITIONS,
INCLUDING THE EXISTENCE OF INSTABILITY, PAST SOIL REPAIRS, SOIL
ADDITIONS OR CONDITIONS OF SOIL FILL, OR SUSCEPTIBILITY TO LANDSLIDES,
OR THE SUFFICIENCY OF ANY UNDERSHORING; (6) USES OF ADJOINING
PROPERTIES; (7) THE VALUE, COMPLIANCE WITH THE PLANS AND
SPECIFICATIONS, SIZE, LOCATION, AGE, USE, DESIGN, QUALITY, DESCRIPTION,
DURABILITY, STRUCTURAL INTEGRITY, OPERATION, TITLE TO, OR PHYSICAL OR
FINANCIAL CONDITION OF THE PROPERTY OR ANY PORTION THEREOF, OR ANY
RIGHTS OR CLAIMS ON OR AFFECTING OR PERTAINING TO THE PROPERTY OR
ANY PART THEREOF, INCLUDING, WITHOUT LIMITATION, WHETHER OR NOT THE
IMPROVEMENTS COMPLY WITH THE REQUIREMENTS OF TITLE III OF THE
AMERICANS WITH DISABILITIES ACT OF 1990, 42 U.S.C. §§ 12181-12183, 12186(B) -
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12189 AND RELATED REGULATIONS; (8) THE PRESENCE OF HAZARDOUS
MATERIALS IN, ON, UNDER OR IN THE VICINITY OF THE PROPERTY; (9) THE
SQUARE FOOTAGE OF THE PROPERTY; (10) IMPROVEMENTS AND
INFRASTRUCTURE, INCLUDING, WITHOUT LIMITATION, THE CONDITION OF THE
ROOF, FOUNDATION, FIXTURES, AND PERSONAL PROPERTY; (11) DEVELOPMENT
RIGHTS, ENTITLEMENTS, EXACTIONS AND EXTRACTIONS; (12) WATER OR WATER
RIGHTS; (13) THE DEVELOPMENT POTENTIAL FOR THE PROPERTY; (14) THE
ABILITY OF PURCHASER TO REZONE THE REAL PROPERTY OR CHANGE THE USE
OF THE PROPERTY; (15) THE ABILITY OF PURCHASER TO ACQUIRE ADJACENT
PROPERTIES; (16) THE EXISTENCE AND POSSIBLE LOCATION OF ANY
UNDERGROUND UTILITIES; (17) THE EXISTENCE AND POSSIBLE LOCATION OF
ANY ENCROACHMENTS; (18) WHETHER THE IMPROVEMENTS WERE BUILT, IN
WHOLE OR IN PART, IN COMPLIANCE WITH APPLICABLE BUILDING CODES; (19)
THE STATUS OF ANY LIFE-SAFETY SYSTEMS IN THE IMPROVEMENTS; (20) THE
CHARACTER OF THE NEIGHBORHOOD IN WHICH THE PROPERTY IS SITUATED;
(21) THE CONDITION OR USE OF THE PROPERTY OR COMPLIANCE OF THE
PROPERTY WITH ANY OR ALL PAST, PRESENT OR FUTURE FEDERAL, STATE OR
LOCAL ORDINANCES, RULES, REGULATIONS OR LAWS, BUILDING, FIRE OR
ZONING ORDINANCES, CODES OR OTHER SIMILAR LAWS, INCLUDING ANY
APPLICABLE PLUMBING RETROFIT REQUIREMENTS AND ANY APPLICABLE
ENERGY-RELATED REQUIREMENTS; (22) THE MERCHANTABILITY OF THE
PROPERTY OR FITNESS OF THE PROPERTY FOR ANY PARTICULAR PURPOSE
(PURCHASER AFFIRMING THAT PURCHASER HAS NOT RELIED ON SELLER’S SKILL
OR JUDGMENT TO SELECT THE PROPERTY FOR ANY PARTICULAR PURPOSE, AND
THAT SELLER MAKES NO WARRANTY THAT THE PROPERTY IS FIT FOR ANY
PARTICULAR PURPOSE); AND/OR (23) THE SUITABILITY OF THE PROPERTY FOR
CONDOMINIUM CONVERSION.
NOTWITHSTANDING THE FOREGOING OR
ANYTHING TO THE CONTRARY SET FORTH IN THIS AGREEMENT, SELLER IS NOT
RELEASED FROM ANY LIABILITY TO PURCHASER FOR FRAUD OR BREACH OF
ANY COVENANT, REPRESENTATION OR WARRANTY EXPRESSLY SET FORTH IN
THIS AGREEMENT. NOTWITHSTANDING ANYTHING TO THE CONTRARY SET
FORTH IN THIS AGREEMENT, INCLUDING WITHOUT LIMITATION, THIS SECTION
7(I), ANY RIGHT WAIVED BY PURCHASER AND ANY RELEASE BY PURCHASER,
SHALL ONLY RELEASE OR WAIVE THE PURCHASER’S RIGHTS TO ENFORCE ANY
JUDGMENT PERSONALLY AGAINST THE SELLER AND SELLER’S SUCCESSORS,
ASSIGNS, OFFICERS, DIRECTORS, SHAREHOLDERS, PARTICIPANTS, PARTNERS,
MEMBERS, MANAGERS, AFFILIATES, EMPLOYEES, REPRESENTATIVES, INVITEES,
CONTRACTORS, CONSULTANTS AND AGENTS (COLLECTIVELY, THE “SELLER
PARTIES”) OR ANY OF THEM. PURCHASER IS NOT WAIVING ANY RIGHT TO BRING
ANY ACTION AGAINST ANY OF THE “NON-RELEASED PARTIES” (DEFINED
BELOW) (I) BASED ON A THEN-EXISTING WARRANTY OF A NON-RELEASED
PARTY FOR WORK PERFORMED AT THE REAL PROPERTY BEFORE THE CLOSING
OR MATERIALS OR EQUIPMENT SUPPLIED TO THE REAL PROPERTY BEFORE THE
CLOSING, INCLUDING RECOVERY AGAINST ANY INSURANCE POLICY OF THE
NON-RELEASED PARTY; OR (II) IF THE NON-RELEASED PARTY IS AN OCCUPANT,
BASED ON A PRE-CLOSING BREACH OF THE OCCUPANT’S OCCUPANCY
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AGREEMENT. “NON-RELEASED PARTIES” MEANS PERSONS PERFORMING WORK
AT THE REAL PROPERTY BEFORE THE CLOSING (OTHER THAN SELLER OR ANY
OF THE SELLER PARTIES) AND/OR ANY INSURANCE POLICIES HELD BY ANY OR
ALL SUCH PERSONS AND THE OCCUPANTS.
PURCHASER ACKNOWLEDGES THAT AS OF THE EXPIRATION OF THE DUE
DILIGENCE PERIOD, PURCHASER SHALL HAVE COMPLETED ALL PHYSICAL AND
FINANCIAL EXAMINATIONS RELATING TO THE ACQUISITION OF THE PROPERTY
HEREUNDER (IT BEING ACKNOWLEDGED AND AGREED THAT PURCHASER SHALL
BE DEEMED TO HAVE INSPECTED EACH UNIT WITHIN THE PROPERTY) AND WILL
ACQUIRE THE SAME SOLELY ON THE BASIS OF SUCH EXAMINATIONS AND THE
TITLE INSURANCE PROTECTION FOR THE PROPERTY AFFORDED BY THE TITLE
POLICY, EXCEPT AS SPECIFICALLY PROVIDED IN THIS AGREEMENT, AND
SUBJECT TO SELLER’S EXPRESS REPRESENTATIONS AND WARRANTIES SET
FORTH IN SECTION 7 OF THIS AGREEMENT. PURCHASER FURTHER
ACKNOWLEDGES AND AGREES THAT ANY INFORMATION PROVIDED OR TO BE
PROVIDED WITH RESPECT TO THE PROPERTY WAS OBTAINED FROM A VARIETY
OF SOURCES AND THAT THE SELLER HAS NOT MADE ANY INDEPENDENT
INVESTIGATION OR VERIFICATION OF SUCH INFORMATION AND MAKES NO
REPRESENTATIONS AS TO THE ACCURACY OR COMPLETENESS OF SUCH
INFORMATION, EXCEPT AS SPECIFICALLY PROVIDED IN THIS AGREEMENT, AND
SUBJECT TO THE SELLER’S EXPRESS REPRESENTATIONS AND WARRANTIES SET
FORTH IN THIS AGREEMENT. SELLER SHALL NOT BE LIABLE FOR ANY
NEGLIGENT MISREPRESENTATION OR FAILURE TO INVESTIGATE THE PROPERTY
NOR SHALL SELLER BE BOUND IN ANY MANNER BY ANY VERBAL OR WRITTEN
STATEMENTS, REPRESENTATIONS, APPRAISALS, ENVIRONMENTAL ASSESSMENT
REPORTS, OR OTHER INFORMATION PERTAINING TO THE PROPERTY OR THE
OPERATION THEREOF, FURNISHED BY SELLER, OR ANY REAL ESTATE BROKER,
AGENT, REPRESENTATIVE, EMPLOYEE, SERVANT OR OTHER PERSON ACTING ON
SELLER’S BEHALF. IT IS ACKNOWLEDGED AND AGREED THAT THE PROPERTY IS
SOLD BY SELLER AND PURCHASED BY PURCHASER SUBJECT TO THE
FOREGOING. NOTWITHSTANDING THE FOREGOING OR ANYTHING TO THE
CONTRARY SET FORTH IN THIS AGREEMENT, SELLER IS NOT RELEASED FROM
ANY LIABILITY TO PURCHASER FOR FRAUD OR BREACH OF ANY COVENANT,
REPRESENTATION OR WARRANTY SET FORTH IN THIS AGREEMENT.
PURCHASER HEREBY ACKNOWLEDGES AND AGREES THAT PURCHASER IS
FULLY AWARE OF THE AGE OF THE PROPERTY, THAT OVER TIME VARIOUS
EVENTS MAY HAVE OCCURRED ON THE PROPERTY WHICH EVENTS MAY BE
TYPICAL AND/OR ATYPICAL OF EVENTS OCCURRING TO OTHER PROPERTIES OF
SIMILAR AGE TO THE PROPERTY AND SIMILARLY LOCATED IN THE CITY OF SAN
DIEGO AND/OR THE COUNTY OF SAN DIEGO, CALIFORNIA, AND THAT SUCH
EVENTS MAY INCLUDE, WITHOUT LIMITATION, SLAB LEAKS, MOLD, FIRE,
SHIFTING, AND VIOLATIONS OF LAWS, ORDINANCES, RULES, REGULATIONS,
PERMITS, APPROVALS, LICENSES AND/OR ORDERS OF GOVERNMENTAL
AGENCIES WITH JURISDICTION OVER THE PROPERTY.
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and use of the Property; (iii) any Claim or Claims which Claim or Claims (or the basis for which)
arose from, is based upon, relates to or pertains to, whether directly or indirectly, any act or
omission of Purchaser; (iv) (A) any Claim or Claims that relate to the condition of the Property
on or after the Close of Escrow, including any judgment, order or settlement under or otherwise
pursuant to a lawsuit, and (B) any Claim or Claims that relate to defects in the Property
(including, without limitation, patent and latent construction defects), regardless of whether said
defects or the cause of the same arose either before or after the Close of Escrow, including any
judgment, order or settlement under or otherwise pursuant to a lawsuit; and (v) any express or
implied indemnity including equitable comparative indemnity arising out of any condominium
conversion of the Property including any Claims arising out of alleged construction defects made
by unit purchasers, the homeowners association or Purchaser. Any defense of any or all of the
Seller Parties referenced in this Section 7(j)(1), shall be at the Purchaser’s sole cost and expense
and by counsel selected by the Purchaser, subject to the reasonable approval of the indemnified
person, which counsel may, without limiting the rights of any of the Seller Parties pursuant to the
next succeeding sentence of this Section 7(j)(1), also represent the Purchaser in such
investigation, action or proceeding. If Seller or any of the Seller Parties that is being indemnified
determines reasonably and in good faith that its defense by the Purchaser is reasonably likely to
cause a conflict of interest or is being conducted in a manner which is prejudicial to Seller’s or
the Seller Party’s interests, such indemnified person may elect to conduct its own defense
through counsel of its own choosing, subject to the reasonable approval of the Purchaser, and at
the expense of the Purchaser. Purchaser hereby waives any right of subrogation as to Seller or
the Seller Parties. Each and every provision of this Section 7 shall survive the Closing and but
for Purchaser’s agreement to each and every provision of this Section 7, Seller would not have
entered into this Agreement.
(2)
Release. Notwithstanding the following or anything to the contrary set
forth in this Agreement, the Seller is not released from any liability to the Purchaser for fraud or
breach of any covenant or warranty set forth in this Agreement. Subject to the immediately
preceding sentence and the Purchaser’s right to rely on the Seller’s representations and
warranties, Purchaser for itself and on behalf of each of its successors (collectively, the
“Releasors”) by this general release of known and unknown claims (this “Release”) hereby
irrevocably and unconditionally release and forever discharge Seller and each of the Seller
Parties (collectively, the “Releasees”) or any of them, from and against any and all Claims of any
kind or nature whatsoever, WHETHER KNOWN OR UNKNOWN, suspected or unsuspected,
fixed or contingent, liquidated or unliquidated which any of the Releasors now have, own, hold,
or claim to have had, owned, or held, against any of the Releasees arising from, based upon or
related to, whether directly or indirectly any facts, matters, circumstances, conditions or defects
(whether patent or latent) of all or any kinds, related to, arising from, or based upon, whether
directly or indirectly, the Property, including without limitation, (i) the physical condition,
quality and state of repair of the Property; (ii) any latent or patent defect affecting the Property,
(iii) the presence of Hazardous Materials in, on, about or under the Real Property or which have
migrated from adjacent lands to the Real Property or from the Real Property to adjacent lands,
and (iv) any express or implied indemnity including equitable comparative indemnity arising out
of any condominium conversion of the Property including any Claims arising out of alleged
construction defects made by unit purchasers, the homeowners association or Purchaser.
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8.

Condemnation.

(a)
Condemnation. If between the Effective Date and the Closing Date, any Material
Condemnation is commenced by any party other than the Purchaser that will result in the taking
of the entire Property or any part of the Property, Purchaser may, at Purchaser’s election, either:
(1)
Terminate this Agreement by giving written or emailed notice to the Seller
and the Escrow Agent, in which event all remaining funds or other things deposited in Escrow
by Purchaser, including without limitation, the Deposit, shall be returned to the Purchaser
immediately from Escrow, together with any interest earned thereon and all fees and costs
charged by the Escrow Agent shall be paid one-half (1/2) by the Purchaser and one-half (1/2) by
the Seller; or
(2)
Give written or emailed notice to the Seller and the Escrow Agent that
Purchaser will proceed with the Closing, in which event the Seller shall assign to the Purchaser
all of the Seller’s rights, titles and interests to any award made for the condemnation or eminent
domain action.
For purposes hereof, “Material Condemnation” shall mean any condemnation or
eminent domain proceeding (i) that would exceed ten percent (10%) of the Purchase Price, or
(iii) the outcome of which would prohibit the use of the Property as intended by the Purchaser.
For any condemnation or imminent domain proceeding other than a Material Condemnation, the
parties shall proceed to Closing under subpart (2) above.
(b)
Notice. If the Seller obtains notice of the commencement of or the threatened
commencement of eminent domain or condemnation proceedings with respect to all of any
portion of the Property, the Seller shall notify the Purchaser in writing.
9.
Broker’s Commission. The Purchaser and the Seller each agree that, except as otherwise
set forth in a separate commission agreement between Purchaser or Seller, on the one hand, and
any broker or real estate agent, on the other hand, to the extent any real estate commission,
brokerage commission or finder’s fee shall be earned or claimed in connection with this
Agreement or the Closing, the payment of such fee or commission, and the defense of any action
in connection therewith, shall be the sole and exclusive obligation of the party who requested (or
is alleged to have requested) the services of the broker or finder. In the event that any claim,
demand or cause of action for any such commission or finder’s fee is asserted against the party to
this Agreement who did not request such services (or is not alleged to have requested such
services), the party through whom the broker or finder is making the claim shall indemnify,
defend (with an attorney of the indemnitee’s choice) and hold harmless the other from and
against any and all such claims, demands and causes of action and expenses related thereto,
including, without limitation, attorneys’ fees and costs. The provisions of this Section 9 shall
survive the Closing or termination of this Agreement.
10.
Assignment. The Purchaser may assign this Agreement to an entity in which the
Purchaser has a controlling or majority interest without the prior written consent of the Seller.
Except as set forth in the immediately preceding sentence, no party shall assign any of its rights

20

or delegate any of its duties under this Agreement without the prior written consent of the other
party hereto. Any attempted assignment or delegation of this Agreement by the Purchaser or the
Seller in violation of this Section 10 shall be void.
11.
Notices. All notices under this Agreement shall be in writing and sent (a) overnight by a
nationally recognized overnight courier such as UPS Overnight, or FedEx, in which case notice
shall be deemed delivered one (1) Business Day after deposit with that courier, (b) by personal
delivery, in which case notice shall be deemed delivered upon the actual date of delivery, or (c)
by email, in which case notice shall be deemed delivered upon the actual date of delivery. All
notices shall be delivered to the following addresses:
If to Seller:

RT San Diego, LLC
c/o AVR Realty Company
1 Executive Boulevard
Yonkers, NY 10701
Attn: Allan V. Rose
Email: allan.rose@avrrealty.com

Copy to:

c/o AVR Realty Company
1 Executive Boulevard
Yonkers, NY 10701
Attn: Lily Ann Marden
Email:lamarden@avrrealty.com and
legalnotices@avrrealty.com
And
Dimension Development Company
769 Highway 494
Natchitoches, LA 71457
Attn: Sam Friedman
Email: sam@dimdev.com

If to Purchaser:

San Diego Housing Commission
Attn: Michael Pavco
1122 Broadway, Suite 300
San Diego, CA 92101
Email: mpavco@hdpartners.org

Copy to:

Christensen & Spath LLP
Attn: Walter F. Spath III, Esq.
550 West C Street, Suite 1660
San Diego, CA 92101
Email: wfs@candslaw.net
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If to Escrow Agent:

Chicago Title Company
Attn: Verna Gregory
2365 Northside Drive
San Diego, CA 92108
Email: verna.gregory@ctt.com

The addresses above may be changed by written notice to the other party given in
accordance with this Section 11.
12.

Risk of Loss.

(a)
Subject to the provisions of this Section 12(a), the risk of loss or damage to the
Property until the Closing will be borne by Seller. Upon the occurrence of any damage to or
destruction of the Property, Seller shall within five (5) days after the occurrence of such damage
or destruction give written notice to Purchaser (“Damage Notice”) specifying the estimated cost
to repair or restore the Property and an estimate of the insurance proceeds, if any, that will be
available with respect to such damage or destruction. The Closing shall be appropriately delayed
to provide adequate time for Seller to give the Damage Notice and Purchaser to make its election
provided for below.
(b)
If prior to the Closing there is damage to or destruction of the Property that will
cost in excess of One Hundred Thousand Dollars ($100,000.00) to repair or restore, Purchaser
shall have the right by written notice given to Seller within ten (10) days of Purchaser receiving
the Damage Notice, to elect to: (i) close Escrow in such damaged condition, in which event the
Purchase Price shall not be reduced and Seller shall not be obligated to repair or restore the
Property and all insurance proceeds shall be assigned and payable to Purchaser, and if Seller
receives any such insurance proceeds, they shall be immediately remitted by Seller to Purchaser
at Closing or, if received by Seller after Closing, promptly after receipt; or (ii) terminate this
Agreement, in which event the Deposit and all interest accrued thereon shall be immediately
returned to Purchaser, and neither party shall have any further rights or obligations to the other
party, except neither party shall be relieved of any obligations provided for in this Agreement
which expressly survives its termination.
(c)
If prior to the Closing there is damage to or destruction of the Property that will
cost One Hundred Thousand Dollars ($100,000.00), or less, to repair or restore, Purchaser shall
nevertheless close Escrow with the Property in such damaged condition, the Purchase Price shall
be reduced by a commensurate amount and Seller shall not be obligated to repair or restore the
Property, and all insurance proceeds shall be assigned and payable to Purchaser, and if Seller
should receive any such insurance proceeds, they shall be immediately remitted to Purchaser.
13.
Water Heaters. Seller hereby certifies and warrants that all water heaters in or on the
Property are braced, anchored or strapped to prevent falling or horizontal displacement due to
earthquake motions as required by State and applicable local codes.
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14.
Prorations. Real property taxes and assessments, utility costs, rents, security deposits,
service and maintenance contract payments for contracts that are being assumed by the Purchaser
(which assumption shall be of all service and maintenance and similar type contracts with regard
to the Property to the extent same are assignable) and other expenses of operating the Property
(provided, however, no proration shall be made with regard to any capital improvements, as
determined in accordance with generally accepted accounting principles) shall be prorated as of
the close of Escrow. Seller shall pay all real property taxes and assessments applicable to the
period prior to the close of Escrow, and if any such taxes are unpaid after the close of Escrow,
then Seller shall pay them promptly and in any event within ten (10) days after Purchaser’s
request (which shall include a copy of the relevant tax bill). Seller shall have the right, but not
the obligation, to pursue after the close of Escrow collection from tenants of any rents due at the
close of Escrow which are unpaid; provided, however, Seller shall not have the right to bring any
eviction proceedings against any such tenants without the written consent of the Purchaser.
15.

General Provisions.

(a)
Governing Law. This Agreement shall be interpreted and construed in
accordance with California law, without regard to any choice of law principles.
(b)
Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same instrument.
(c)
Captions. The captions in this Agreement are inserted for convenience of
reference and in no way define, describe or limit the scope or intent of this Agreement or any of
the provisions of this Agreement.
(d)
Binding Effect. This Agreement shall be binding upon and inure to the benefit of
the parties and their respective legal representatives, successors, heirs and permitted assigns.
(e)
Modifications; Waiver. No waiver, modification, amendment, discharge or
change of this Agreement shall be valid unless it is in writing and signed by the party against
which the enforcement of the modification, waiver, amendment, discharge or change is sought.
(f)
Entire Agreement. This Agreement contains the entire agreement between the
parties relating to Purchaser’s acquisition of the Property from the Seller and all prior or
contemporaneous agreements, understandings, representations or statements, oral or written, are
superseded.
(g)
Partial Invalidity. Any provision of this Agreement which is unenforceable,
invalid, or the inclusion of which would adversely affect the validity, legality, or enforcement of
this Agreement shall have no effect, but all the remaining provisions of this Agreement shall
remain in full effect.
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(h)
Survival; No Merger. This Agreement, including without limitation, all
representations, warranties, covenants, agreements, indemnities and other obligations of the
Purchaser and the Seller in this Agreement, shall survive the Closing as provided for in this
Agreement and will not be merged into the Grant Deed or any other document.
(i)
No Third-Party Rights. Nothing in this Agreement, express or implied, is
intended to confer upon any person, other than the parties to this Agreement and their respective
successors and assigns, any rights or remedies.
(j)

Time Of Essence. Time is of the essence in this Agreement.

(k)
Attorneys’ Fees. The parties agree that the prevailing party in litigation for the
breach and/or interpretation and/or enforcement of the terms of this Agreement shall be entitled
to their expert witness fees, if any, as part of their costs of suit, and attorneys’ fees as may be
awarded by the court, pursuant to California Code of Civil Procedure (“CCP”) Section 1033.5
and any other applicable provisions of California law, including, without limitation, the
provisions of CCP Section 998. All claims, disputes, causes of action or controversies shall be
subject solely to the jurisdiction of the San Diego Superior Court, Downtown Branch.
(l)
Relationship. Nothing contained in this Agreement shall be deemed or construed
by the parties or by any third person to create a relationship of principal and agent or partnership
or a joint venture between the Purchaser and the Seller or between any of them and any third
party.
(m)

Recording. This Agreement shall not be recorded.

(n)
Purchaser Approval. Where this Agreement refers to an action or approval of the
Purchaser, it shall mean the approval of the President and CEO of the Purchaser, or designee,
unless otherwise provided.
(o)
Exhibits and Recitals Incorporated. All exhibits referred to in this Agreement are
hereby incorporated in this Agreement by this reference, regardless of whether or not the exhibits
are actually attached to this Agreement. The Recitals to this Agreement are hereby incorporated
in this Agreement by this reference.
(p)
Independent Counsel. Seller and Purchaser each acknowledge that: (a) they have
been given the opportunity to be represented by independent counsel in connection with this
Agreement; (b) they have executed this Agreement with the advice of such counsel, if such
counsel was retained; and (c) this Agreement is the result of negotiations between the parties
hereto and the advice and assistance of their respective counsel, if such counsel was retained.
The fact that this Agreement was prepared or negotiated by Purchaser’s or Seller’s counsel as a
matter of convenience shall have no import or significance. Any uncertainty or ambiguity in this
Agreement shall not be construed against either party due to the fact that Purchaser’s or Seller’s
counsel prepared or negotiated this Agreement in its final form.
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(q)
Capacity and Authority. All individuals signing this Agreement for a party which
is a corporation, limited liability company, partnership or other legal entity, or signing under a
power of attorney, or as a trustee, guardian, conservator, or in any other legal capacity, represent
and warrant to one another party that they have the necessary capacity and authority to act for,
sign and bind the respective entity or principal on whose behalf they are signing.
(r)
Closing Costs. The Seller and the Purchaser shall pay the costs of the Title Policy
in accordance with Section 2, above. The Purchaser and the Seller shall each pay one-half (1/2)
of the costs of the City transfer taxes and County transfer taxes to be paid with reference to the
Grant Deed, if any, and all other stamps, intangible, documentary, recording and surtax imposed
by law with reference to any other documents delivered in connection with this Agreement, if
any. The Purchaser and the Seller shall equally share the Escrow Agent’s escrow fees. All other
closing costs shall be allocated in accordance with custom in San Diego County, California.
(s)
Employees. Effective at and upon Closing, Seller or its property manager shall
cause the termination of the employment of all employees employed at the Property as of the
Closing Date (“Employees”).
(i)
During the Due Diligence Period, Purchaser may inform Seller, in writing,
that Purchaser will make an offer to employ and, effective upon the Closing, that
Purchase will employ a sufficient number of Employees at the Property, without
interruption in service and on terms and conditions substantially similar to those in effect
prior to Closing, so as not to cause Seller to be subject to the notification requirements of
the United States Worker Adjustment and Retraining Notification Act, as amended, and
any other similar applicable state or local law (collectively, the “WARN Act”). In the
event that Purchaser delivers such a notice (an “Employment Notice”) and thereafter fails
to comply with the above obligations set forth in this Section, Purchaser shall be
responsible for all obligations, damages, fines or penalties arising under the National
Labor Relations Act, the WARN Act or other applicable law and with respect to any
Employees, and Purchaser shall indemnify, defend, and hold Seller Parties free and
harmless from and against any and all Claims (including reasonable attorneys’ fees,
expenses and disbursements) arising out of or resulting from the same. The provisions of
this Section shall survive the Closing.
(ii)
In the event that Purchaser does not deliver an Employment Notice to
Seller during the Due Diligence Period, then following expiration of the Due Diligence
Period, Seller shall have the right to provide the Employees with any and all notices
required under the WARN Act or other applicable law with respect to any Employees,
and, in connection therewith, Seller shall have the right to extend the Closing Date in
order to provide such notices, provided that Seller may not extend the Closing Date
beyond ninety (90) days after the expiration of the Due Diligence Period.
[Signature Pages to Follow]
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Exhibit A
Real Property Legal Description
Real property in the City of San Diego, County of San Diego, State of California, described as
follows:
PARCEL A:
PARCEL 1 OF PARCEL MAP NO. 15207, IN THE CITY OF SAN DIEGO, COUNTY OF
SAN DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF THE COUNTY
RECORDER OF SAID SAN DIEGO COUNTY, APRIL 14, 1988.
LEASE PARCEL B:
ALL THAT PORTION OF PARCEL 1 OF PARCEL MAP NO. 3253 IN THE CITY OF SAN
DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF
THE COUNTY RECORDER OF SAN DIEGO COUNTY, NOVEMBER 22, 1974,
DESCRIBED AS FOLLOWS:
BEGINNING AT THE SOUTHEAST CORNER OF THE ABOVE MENTIONED PARCEL
MAP 3253; THENCE ALONG THE EASTERLY LINE OF SAID PARCEL MAP NORTH
4°48’35” WEST, 462.00 FEET; THENCE LEAVING SAID EASTERLY LINE OF SOUTH
85°10’25” WEST, 151.00 FEET; THENCE SOUTH 4°49’35” EAST, 36.00 FEET; THENCE
SOUTH 85°10’25” WEST, 61.00 FEET TO A POINT HEREINAFTER DESCRIBED AS
POINT “A” SAID POINT BEING ON THE EAST LINE OF THE PREVIOUS DESCRIBED
PARCEL 1, SAID POINT “A” BEING THE TRUE POINT OF BEGINNING; THENCE
ALONG THE EAST LINE OF SAID PARCEL 1 NORTH 4°49’35” WEST, 53.00 FEET;
THENCE NORTH 11°10’16” WEST, 65.39 FEET; THENCE LEAVING SAID EAST LINE
NORTH 85°10’25” EAST, 46.12 FEET; THENCE SOUTH 4°49’35” EAST, 117.00 FEET;
THENCE SOUTH 85°10’25” WEST, 39.00 FEET TO THE POINT OF BEGINNING.
LEASE PARCEL C:
ALL THAT PORTION OF PARCEL 1 OF PARCEL MAP NO. 3253, IN THE CITY OF SAN
DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF
THE COUNTY RECORDER OF SAN DIEGO COUNTY, NOVEMBER 22, 1974,
DESCRIBED AS FOLLOWS:
BEGINNING AT THE NORTHEAST CORNER OF THE PREVIOUSLY DESCRIBED
PARCEL 1; THENCE NORTH 4°49’35” WEST, 39.00 FEET; THENCE SOUTH 85°10’25”
WEST, 134.00 FEET; THENCE SOUTH 4°49’35” EAST, 39.00 FEET TO THE NORTH LINE
OF SAID PARCEL 1; THENCE ALONG SAID NORTH LINE NORTH 85°10’25” EAST,
134.00 FEET TO THE POINT OF BEGINNING.

LEASE PARCEL D:
ALL THAT PORTION OF PARCEL 1 OF PARCEL MAP NO. 3253, IN THE CITY OF SAN
DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF
THE COUNTY RECORDER OF SAN DIEGO COUNTY, NOVEMBER 22, 1974,
DESCRIBED AS FOLLOWS:
BEGINNING AT THE NORTHEAST CORNER OF THE PREVIOUSLY DESCRIBED
PARCEL 1; THENCE SOUTH 4°49’35” EAST, 16.70 FEET; ALONG THE EASTERLY LINE
OF PARCEL 1, TO THE TRUE POINT OF BEGINNING; THENCE LEAVING SAID
EASTERLY LINE, NORTH 85°10’25” EAST, 15.00 FEET; THENCE SOUTH 4°49’35”
EAST, 140.00 FEET; THENCE SOUTH 85°10’25” WEST, 10.20 FEET TO THE EASTERLY
LINE OF PARCEL 1; THENCE NORTH 11°10’16” WEST, 43.74 FEET ALONG THE
EASTERLY LINE OF PARCEL 1; THENCE NORTH 4°49’35” WEST, ALONG SAID
EASTERLY LINE, 96.80 FEET TO THE TRUE POINT OF BEGINNING.
PARCEL E:
AN EASEMENT OVER AND ACROSS PROPOSED DRIVEWAYS, PARKING LOTS
SIDEWALKS FOR VEHICULAR AND PEDESTRIAN INGRESS AND EGRESS AND
RECIPROCAL EASEMENT FOR USE AND MAINTENANCE OF PROPOSED COMMON
ELEMENTS AND/OR UTILITY LINES SEWER AND WATER LINES AS SET OUT IN
INSTRUMENT ENTITLED “GRANT OF EASEMENTS AND AGREEMENTS REGARDING
DESIGN, CONSTRUCTION, MAINTENANCE AND OPERATION”, RECORDED APRIL
22, 1988 AS INSTRUMENT NO. 1988-0188210 OF OFFICIAL RECORDS.
APN: 356-030-53-00, 356-030-55-00

Exhibit B
ASSIGNMENT OF PERSONAL PROPERTY AND
ASSIGNMENT AND ASSUMPTION OF CONTRACTS
FOR VALUABLE CONSIDERATION, the receipt and sufficiency of which are hereby
expressly acknowledged, RT San Diego, LLC, a Delaware limited liability company
(“Assignor”), hereby grants, conveys, transfers and assigns to the San Diego Housing
Commission (“Assignee”), all of Assignor’s right, title and interest in and to:
(a) all occupancy agreements, if any, of space in the real property more
particularly described in Exhibit “1” attached hereto and by this reference made a
part hereof (“Real Property”);
(b) all service agreements, maintenance agreements and other contracts
listed on Exhibit “2” relating to the Real Property (“Contracts”);
(c) all tangible personal property located at the Real Property which is
owned by Assignor, including, without limitation, all furniture, fixtures
and equipment at the Real Property, but excluding any and all computers and
related materials owned by Assignor and any other specifically listed property
listed on Exhibit “3” (“Personal Property”); and
(d) all of Assignor’s right, title and interest, if any, in and to any
agreements, maps, permits, certificates, approvals, awards, deposits, licenses,
utilities, government entitlements and other rights and privileges relating to or
appurtenant to the Property, if any (“Intangible Personal Property”).
The Personal Property and the Intangible Personal Property are being transferred to
Assignee without any representation or warranty of any kind or nature whatsoever, including,
without limitation, as to any representations or warranties as to merchantability or fitness for a
particular purpose.
Assignee agrees to perform or cause to be performed Assignor’s obligations, if any,
under the Contracts from and after the date of this instrument.
Each of Assignor and Assignee hereby covenants that they will, at any time and from
time to time upon written request therefor, execute and deliver to the other, its nominees,
successors and/or assigns, any new or confirmatory instruments and do and perform any other
acts which the other, its successors and/or assigns, may reasonably request in order to fully
assign and transfer to and vest in Assignee, its nominees, successors and/or assigns, and protect
its and/or their rights, title and interest in and enjoyment of, all of the assets of Assignor intended
to be transferred and assigned hereby, or to enable Assignee, its successors and/or assigns, to
realize upon or otherwise enjoy any such assets, or to effect the allocation of responsibility for
performance under the Contracts.

The provisions of this Assignment of Personal Property and Assignment and Assumption
of Contracts shall be binding upon and inure to the benefit of Assignor, Assignee and their
successors and assigns.
IN WITNESS WHEREOF, the undersigned have executed this Assignment of Personal Property
and Assignment and Assumption of Contracts as of the ______ day of _______, 2020.
ASSIGNOR:
RT San Diego, LLC, a Delaware limited liability company
By:____________________________
Name:_________________________
Its:____________________________
ASSIGNEE:
San Diego Housing Commission
By:__________________________________
Jeff Davis
Executive Vice President & Chief Operating Officer
Approved as to Form:
Christensen & Spath LLP
By:_________________________________
Walter F. Spath III, Esq.
Assignee General Counsel

Exhibit C
Property Documents
Seller makes no representation that any of the following exist; and Seller has no obligation to
create or obtain any of the following that do not exist on the Effective Date of the Agreement.
Operating Statements:
•
Year Ending 2019
•
Year Ending 2018
•
Year Ending 2017
Year-to-Date Operating Statements (which shall include length of stay)
Disclosure Reports
• Natural Hazard Zone
Parking Lease
Property Tax Bill History (2016-Present)
Major Capital Contracts (2016-Present)
Site Map and Floorplans
HVAC Count
Insurance Loss Reports
Current Salary Schedule (Monthly)
Business License and Permits
Certificate of Occupancy
All active Contracts, (including, without limitation, those listed on Exhibit C-1 attached hereto)
including Service Contracts, management contracts (other than the management agreement with
Seller’s affiliate, which will be terminated as of Closing), franchise contracts, and all contracts
for which payments are owed, will be owed at or after the Closing or for which payments were
made after January 1, 2020.
Gas and Electric Utility History (2016-Present)
Utility Bills (2016-Present)
Capital Expenditures (2016-Present) – General Ledger Detail
Drawings, Plans and Specifications, including as-builts

Exhibit C-1
Contract List
Contract Type

Contract Sub Type

Vendor

Maintenance

Landscaping

VIVO Landscaping

Service

V.M. Support

Pinnacle Comm

Service

Parking lot lease

Al Bahr Shrine

Service

Service Agreements

Uniguest

Maintenance

Assa Abloy

Lock system support

Service

Internet support

Single Digits

Service

Waste Management

Retriever Waste mgmt

Maintenance

Pest Treatment

Pestgon

Service

TV Programming

DirecTV

Service
Service

Lobby music and 5 Media North
recording
Interior flowers
Flowers by Coley

Service

Newspapers

Service

Dow
Jones/USA
Today/Union Tribune
Mat Cleaning and Cintas
Rental
Maintenance
Quore
tracking
Johnson Controls
Quarterly
Inspection/Fire
sprinkler system.
HSIA
Airespring

Service

Music License

Service
Maintenance
Maintenance

ASCAP/ BMI/Sesac

Exhibit D
Parking Lease
Lease Agreement between Al Bahr Temple of San Diego, California as landlord, and
Ssangyong/Kearney Mesa Associates Joint Venture, a California partnership, as tenant, dated
April 20, 1998, recorded April 22, 1988 as Document No. 1988-0188213 of Official Records of
San Diego County, California.
Said interest of Ssangyong/Kearny Mesa Associates Join Venture was transferred to Ssangyong
International, Inc., a California corporation, by a Quitclaim Deed recorded November 25, 1991
as document no. 1991-0609999, of Official Records.
Said interest of Ssangyong International, Inc., a California corporation was transferred to Pacific
American Property Exchange Corporation, a California corporation, by Grant Deed recorded
December 30,1997 as document no. 1997-0665516, of Official Records.
Said interest of Pacific American Property Exchange Corporation was transferred to Sunstone
Hotels, LLC, a Delaware limited liability company, by Grant Deed recorded August 7, 1998 as
document no. 1998-0498543, of Official Records.
Said interest of Sunstone Hotels, L.L.C., a Delaware limited liability company was transferred to
Sunstone SH Hotels, L.L.C., a Delaware limited liability company, by Assignment recorded
December 1, 1998 as document no. 1999-0786343, of Official Records.
Said interest of Sunstone SH Hotels, L.L.C., a Delaware limited partnership was assigned to SDDenver, L.P., a Delaware limited partnership by Assignment and Assumption of Lease
Agreement dated as of February 20, 2001.
Said interest of SD-Denver, L.P. was assigned to RT San Diego LLC by that certain Assignment
and Assumption of Lease Agreement dated May 28, 2015 and recorded in the Official Records.

EXHIBIT 3

PURCHASE AND SALE AGREEMENT
(Residence Inn - 1865 Hotel Circle South, San Diego)
THIS PURCHASE AND SALE AGREEMENT (“Agreement”) is dated as of the 20th day
of August (“Effective Date”), by and between Chatham RIMV LLC, a Delaware limited liability
company (“Seller”), and the San Diego Housing Commission (“Purchaser”).
RECITALS
A.
The Seller owns that certain 192-unit Residence Inn located at 1865 Hotel Circle
South, San Diego, California 92108, which is legally described on Exhibit A attached hereto and
made a part hereof (“Real Property”).
B.
The Purchaser has the power of eminent domain, the Purchaser’s acquisition of the
Property falls within the scope of that eminent domain power, and the Purchaser understands that
the Seller is agreeing to sell the Property under threat of condemnation referenced in the offer letter
dated August 5, 2020, from Purchaser to Seller and in lieu of the Purchaser condemning the
Property. The Property is being compulsorily or involuntarily converted and Purchaser agrees to
reasonably cooperate with the Seller in structuring and documenting the sale of the Property to
effect a tax deferred exchange in accordance with the provisions of Section 1033 of the Internal
Revenue Code and its corresponding regulations. Such cooperation shall be at no cost to the
Purchaser.
C.
Provided the various conditions to Closing (as defined below) set forth in this
Agreement are timely satisfied, the Seller agrees to sell the Property (as defined below) to the
Purchaser and the Purchaser agrees to purchase the Property from the Seller as set forth in this
Agreement.
AGREEMENT
FOR GOOD AND VALUABLE CONSIDERATION, the receipt and adequacy of which
are acknowledged, the Seller and the Purchaser hereby agree as follows:
1.
Purchase and Sale. In consideration of the mutual covenants set forth in this Agreement,
the Purchaser will acquire all of the Property, on the terms and conditions set forth herein, provided
the various conditions to Closing set forth in this Agreement are satisfied or waived as provided
herein.
(a)
Sale. The Seller agrees to sell the Property to the Purchaser, and the Purchaser
agrees to purchase the Property from Seller, on the terms and conditions set forth herein. At
Closing, the Seller shall convey the fee interest in the Real Property to the Purchaser by recordation
of the Grant Deed (as defined below). The Escrow Agent shall issue the Title Policy (as defined
below) to the Purchaser at Closing.
(b)
Possession. The Seller shall deliver possession of the Property to Purchaser at
Closing. Possession of the Property shall be delivered to Purchaser subject only to the Property
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Documents (except for the Franchise Agreement and the Hotel Management Agreement) and the
Permitted Exceptions.
2.
Definitions. As used in this Agreement, the following terms shall have the following
meanings:
“Agreement” means this Purchase and Sale Agreement between the Seller and the
Purchaser.
“Appurtenant Rights and Interests” means collectively: (i) all rights, privileges and
easements appurtenant to the Real Property, including, without limitation, all minerals, oil, gas
and other hydrocarbon substances on and under the Real Property, if any; (ii) all development
rights, air rights, and water rights relating to the Real Property, if any; and (iii) all easements,
rights-of-way or appurtenances which run with the Real Property, if any; and (iv) all of the Seller’s
right, title and interest in and to any agreements, maps, permits, certificates, approvals, awards,
deposits, licenses, utilities, government entitlements and other rights and privileges relating to or
appurtenant to the Property, if any.
“Assignment” means the Assignment of Personal Property and Assignment and
Assumption of Contracts duly executed and acknowledged by the Seller and Purchaser, in the form
attached hereto as Exhibit B and made a part hereof.
“Business Day” means any day other than a Saturday, Sunday or any other day on which
Purchaser or Escrow Agent is not open for business. In the event any date, deadline or due date
set forth in this Agreement falls on a day that is not a Business Day, then such deadline or due date
shall automatically be extended to the next Business Day.
“Close” or “Closing” means recordation of the Grant Deed.
“Closing Date” means one (1) Business Day after the later of: (i) the date all of the
Conditions Precedent for the Benefit of the Seller have been satisfied; and (ii) the date all of the
Conditions Precedent for the Benefit of the Purchaser have been satisfied. The Closing shall occur
on or before thirty (30) days after expiration of the Due Diligence Period.
“Conditions Precedent for the Benefit of the Seller” shall have the meaning set forth in
Section 5 of this Agreement.
“Conditions Precedent for the Benefit of the Purchaser” shall have the meaning set forth in
Section 6 of this Agreement.
“Confidential Materials” shall mean any books, computer software, records or files
(whether in a printed or electronic format) that contain any of the following: appraisals; internal
analyses; information regarding the marketing of the Property for sale; submissions relating to
obtaining internal authorization for the sale of the Property by Seller or any direct or indirect owner
of any beneficial interest in Seller; attorney and accountant work product; attorney-client
privileged documents; internal correspondence of Seller, any direct or indirect owner of any
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beneficial interest in Seller, or any of their respective Affiliates and correspondence between or
among such parties.
“Consumables” shall mean all food and beverages (including alcoholic and non-alcoholic),
engineering, maintenance and housekeeping supplies (including soap, cleaning materials and
matches), paper goods, printing and other supplies or consumable items of all kinds used in
connection with the ownership, operation or maintenance of the Property as a hotel and FF & E,
but in no event shall Consumables be deemed to include any items of excluded personal property
as set forth in the below definition of “Personal Property”.
“Contracts” shall have the meaning set forth in Section 14 of this Agreement.
“Deposit” shall have the meaning set forth in Section 3 of this Agreement.
“Due Diligence Period” means the period of time commencing on the Effective Date and
ending at 5:00 p.m. Pacific time on November 17, 2020.
“Escrow” means the escrow depository and disbursement services to be performed by
Escrow Agent pursuant to the provisions of this Agreement.
“Escrow Agent” means Chicago Title Company whose mailing address is 2365 Northside
Drive, San Diego, CA 92108, Attention: Verna Gregory, in its capacity as escrow agent. Use of
the term “Escrow Agent” does not create a general agency and does not confer on Escrow Agent
any right or authority to act for Purchaser or Seller without express instructions, whether as set
forth in this Agreement or otherwise.
“Excluded Property” excluding (i) property of guests, (ii) items, equipment, computers,
computer software, websites, URLs or information owned by or proprietary to Franchisor, (iii)
items or information owned by or proprietary to Hotel Manager, (iv) Seller’s accounts receivable,
(v) any property that is subject to any of the Contracts or Equipment Leases unless the applicable
Contract or Equipment Lease is assumed by Purchaser at Closing, (vi) any and all deposits, cash
and other accounts owned or held by Seller or Hotel Manager or their respective affiliates, (vii)
any property tax refunds for the period prior to the Closing, (viii) any alcohol or liquor permits of
Seller or Hotel Manager or their respective affiliates, (ix) the Confidential Materials, (x) the
Consumables, and (xi) all bar equipment.
“Franchise Agreement” shall mean that certain Relicensing Franchise Agreement dated as
of July 14, 2011, between Seller’s affiliate and Franchisor, as amended from time to time.
“Franchisor” shall mean Marriott International Inc.
“Grant Deed” means a duly executed and acknowledged grant deed conveying fee simple
title to the Real Property from the Seller to the Purchaser.
“Hazardous Materials” means any hazardous or toxic substance, material or waste which
is or becomes regulated by any local governmental authority, the State of California or the United
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States Government. Provided, however, the term “Hazardous Materials” shall not include
substances typically used in the ordinary course of developing, operating and maintaining hotels
in California or small amounts of chemicals, cleaning agents and the like commonly employed in
routine household uses in a manner typical of occupants in other similar properties, provided that
such substances are used in compliance with applicable laws.
“Hotel Employees” shall mean the persons employed by Seller or Hotel Manager to operate
the Hotel or work at the Hotel for all other purposes.
“Hotel Management Agreement” means that certain Hotel Management Agreement dated
as of July 14, 2011, between Seller’s affiliate and Island Hospitality Management III LLC, as
amended and extended from time to time.
“Hotel Manager” shall mean Island Hospitality Management III LLC.
“Immediately Available Funds” means a bank wire transfer.
“Improvements” means collectively any and all buildings, structures and improvements, of
any kinds whatsoever, located at or affixed to the Real Property.
“Permitted Exceptions” means (i) the printed exceptions and exclusions in the Title Policy;
(ii) the exceptions to title set forth in the Title Report which are approved by Purchaser in writing,
or deemed approved by Purchaser, as provided in Section 4(d) below; (iii) real property taxes and
assessments which are a lien but not yet delinquent; (iv) all easements, covenants, conditions,
restrictions, reservations, declarations, and other matters of record, (v) discrepancies, conflicts in
boundary lines, shortages in area, encroachments and any state of facts which a survey of the
Property would disclose; and (v) any title exceptions caused, consented to or preapproved by
Purchaser.
“Personal Property” means all tangible personal property owned by the Seller and located
at and used in connection with, the Real Property and the Improvements, including, without
limitation and all furniture fixtures and equipment at the Real Property, but specifically excluding
the Excluded Property.
“Property” means collectively, the Real Property, the Improvements, the Appurtenant
Rights and Interests and the Personal Property, but specifically excluding the Excluded Property.
“Property Documents” means the documents and agreements listed on Exhibit C attached
hereto and made a part hereof.
“Purchase Price” shall have the meaning set forth in Section 3(a) of this Agreement.
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“Purchaser” means the San Diego Housing Commission, a public agency; provided,
however, if the San Diego Housing Commission assigns its interest in this Agreement pursuant to
Section 10 of this Agreement, then the term “Purchaser” shall mean such assignee.
“Real Property” is defined in Recital A.
“Seller” means Chatham RIMV LLC, a Delaware limited liability company.
“Title Policy” means a CLTA Owner’s Policy of Title Insurance in the amount of the
Purchase Price, insuring that title to the fee interest in the Real Property is vested in the Purchaser,
subject only to the Permitted Exceptions, which Title Policy shall be obtained through the Escrow
Agent. Seller shall pay the cost of the CLTA Owner’s Policy of Title Insurance. Purchaser shall
pay the cost of any endorsements it desires. Purchaser may obtain an ALTA Owner’s Policy of
Title Insurance in which event Purchaser shall pay the difference between the cost of the ALTA
Owner’s Policy of Title Insurance and the cost of a CLTA Owner’s Policy of Title Insurance.
“Title Report” means Preliminary Report Order No. 00133994-993-SD2-CFU dated as of
July 20, 2020, issued by Chicago Title Insurance Company.
“WARN Act” shall mean the Workers Adjustment and Retraining Notification Act and the
Regulations promulgated thereunder, as the same has been amended, as well as any similar
California “WARN” type Laws, rules or regulations.
3.

Purchase Price.

(a)
Purchase Price and Payment of the Purchase Price. The total purchase price to be
paid by the Purchaser for all of the Property shall be Sixty-Seven Million and No/100 Dollars
($67,000,000.00) (“Purchase Price”). The Purchase Price shall be paid by the Purchaser to the
Seller with Immediately Available Funds.
(b)

Deposit; Liquidated Damages.

(1)
Deposit. Purchaser shall make an initial deposit into Escrow of
Immediately Available Funds equal to the sum of Two Hundred Fifty Thousand and No/100
Dollars ($250,000.00) within five (5) Business Days of the Effective Date. Upon approval of this
Agreement by the Purchaser’s board, Purchaser shall make an additional deposit into Escrow of
Immediately Available Funds equal to the sum of Two Hundred Fifty Thousand and No/100
Dollars ($250,000.00). Upon the expiration of the Due Diligence Period if Purchaser elects to
proceed with the purchase of the Property, Purchaser shall make an additional deposit into Escrow
of Immediately Available Funds equal to the sum of One Million Five Hundred Thousand Dollars
and No/100 Dollars ($1,500,000.00) as an earnest money deposit, for a total deposit of Two
Million and No/100 Dollars ($2,000,000.00). The foregoing deposits shall be referred to
individual or collectively as the (“Deposit”). The Deposit shall be invested by the Escrow Agent
in an interest-bearing account reasonably acceptable to the Purchaser and the Seller. All interest
earned on the Deposit shall be paid over to the party entitled to the receipt of the Deposit. The
Deposit shall be credited against the Purchase Price and shall be nonrefundable (i.e., constitute
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liquidated damages in the event of Purchaser’s breach, as provided in Section 3(b)(2)) upon the
expiration of the Due Diligence Period. If the Purchaser elects to terminate this Agreement prior
to expiration of the Due Diligence Period, as set forth in Section 4 below, then the Deposit shall
be immediately returned by Escrow Agent to the Purchaser. At Closing, the Deposit shall be
released by Escrow Agent to the Seller and any interest earned on the Deposit, shall be credited in
favor of the Seller against the Purchase Price as set forth in Section 3(c), below. Notwithstanding
anything to the contrary set forth herein, the Deposit and any other deposits made by the Purchaser
shall be fully refundable to the Purchaser until such time as this Agreement has been approved by
(collectively, the “Approvals”): (i) Purchaser’s board and (ii) if the Housing Authority of the City
of San Diego elects to hear the matter, then also by resolution of the Housing Authority of the City
of San Diego, in its sole discretion. The Seller hereby acknowledges that the Purchaser is
prohibited by San Diego Municipal Code Section 98.0301(d)(8)(A) from purchasing the Property,
without the approval of the Purchaser’s board and if the Housing Authority of the City of San
Diego elects to hear the matter, then also by the Housing Authority of the City of San Diego. If
the Approvals are not received before the expiration of the Due Diligence Period, this Agreement
shall automatically terminate and the Deposit shall be immediately returned by the Escrow Agent
to the Purchaser.
(2)
LIQUIDATED DAMAGES. THE DEPOSIT SHALL BE REFUNDABLE
TO THE PURCHASER AS MAY BE EXPRESSLY PROVIDED FOR IN THIS AGREEMENT.
IF ESCROW FAILS TO CLOSE AS A RESULT OF PURCHASER’S DEFAULT
HEREUNDER, THE PARTIES AGREE THAT, IN SUCH EVENT, THE DEPOSIT SHALL BE
PAID BY THE ESCROW AGENT TO SELLER, AND SELLER SHALL RETAIN THE
DEPOSIT, AS LIQUIDATED DAMAGES AND AS THE SELLER’S SOLE REMEDY, AND
THAT SUCH PAYMENT IS REASONABLE UNDER THE CIRCUMSTANCES EXISTING
AS OF THE EFFECTIVE DATE, (AND THE SELLER WAIVES ANY RIGHT TO
SPECIFICALLY ENFORCE THIS AGREEMENT SET FORTH IN CALIFORNIA CIVIL
CODE SECTION 1680 OR 3389). THEREAFTER, NO PARTY HERETO SHALL HAVE ANY
FURTHER LIABILITY OR OBLIGATION TO ANY OTHER PARTY HERETO EXCEPT FOR:
(i) THE SELLER’S RIGHT TO RECEIVE AND RETAIN SUCH LIQUIDATED DAMAGES;
(ii) THE OBLIGATION OF THE PARTIES TO PAY AMOUNTS INTO ESCROW TO PAY A
PORTION OF THE FEES AND COSTS OF ESCROW AS SET FORTH IN SECTIONS 5 AND
6 BELOW; (iii) THE OBLIGATIONS SET FORTH IN SECTIONS 4(a) AND 9, BELOW; AND
(iv) ATTORNEYS’ FEE AS SET FORTH IN SECTION 15(k), BELOW. THE PARTIES
HERETO ACKNOWLEDGE AND AGREE THAT THE SELLER’S ACTUAL DAMAGES IN
THE EVENT OF PURCHASER’S DEFAULT HEREUNDER ARE UNCERTAIN IN AMOUNT
AND DIFFICULT TO ASCERTAIN, AND THAT SUCH AMOUNT OF LIQUIDATED
DAMAGES IS REASONABLE UNDER THE PROVISIONS OF CALIFORNIA CIVIL CODE
SECTION 1671 ET SEQ., CONSIDERING ALL OF THE CIRCUMSTANCES EXISTING ON
THE DATE HEREOF INCLUDING, WITHOUT LIMITATION, THE RELATIONSHIP OF
SUCH AMOUNT TO THE RANGE OF POTENTIAL HARM TO THE SELLER THAT CAN
REASONABLY BE ANTICIPATED AND THE ANTICIPATION THAT PROOF OF ACTUAL
DAMAGES RESULTING FROM SUCH DEFAULT WOULD BE COSTLY AND
INCONVENIENT. IN PLACING ITS INITIALS IN THE SPACE BELOW, EACH PARTY
HERETO SPECIFICALLY CONFIRMS THE ACCURACY OF THE FOREGOING AND THE
FACT THAT SUCH PARTY HAS BEEN REPRESENTED BY COUNSEL WHO EXPLAINED
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and the Real Property harmless from, any actions, losses, costs, damages, claims and/or liabilities,
including but not limited to, mechanics’ and materialmen’s liens and attorney fees, proximately
caused by the actions of Purchaser and/or its contractors or agents (including Purchaser’s
Consultants) upon the Property. The Purchaser shall not permit any mechanic’s, materialman’s,
contractor’s, subcontractor’s or other lien arising from any work done by the Purchaser or its agents
pursuant to this Agreement to stand against the Property. If any such lien shall be filed against the
Property, the Purchaser shall cause the same to be discharged or bonded by payment, deposit, bond
or otherwise within thirty (30) days after actual notice of such filing. The Purchaser’s obligations
under this Section 4(a) shall survive the termination or expiration of this Agreement. If Purchaser
desires to do any invasive testing at the Property, the Purchaser may do so only after obtaining
Seller’s prior written consent to the same, which consent may be withheld or granted on conditions
in Seller’s sole discretion. The Purchaser shall promptly restore the Property to the condition the
Property was in immediately prior to any tests or inspections conducted pursuant to this Section
4(a), at the Purchaser’s sole cost and expense. The Purchaser shall provide the Seller with a
complete set of plans, drawings and specifications (“Invasive Testing Plans”) that define to the
sole satisfaction of the Seller the invasive testing to be performed on the Property and the names
of all environmental and other consultants, contractors and subcontractors who will be performing
such invasive testing (collectively “Purchaser’s Consultants”). The Purchaser shall deliver the
names of the Purchaser’s Consultants and the Invasive Testing Plans to the Seller concurrently
with its request to the Seller that the Purchaser desires to perform invasive testing (unless the
names of Purchaser’s Consultants have previously been provided to the Seller). Before any of
Purchaser’s Consultants or other contractors, consultants or agents acting for or on behalf of
Purchaser enter onto the Property, Purchaser shall furnish to Seller evidence that the Purchaser’s
Consultant or other contractor, consultant or agent of Purchaser has procured commercial general
liability insurance from an insurer authorized to do business in the State of California, which is
reasonably acceptable to Seller, insuring against claims for bodily injury, death or damage to
property in a single limit amount of not less than $5,000,000.00, endorsed to name Seller and
Seller’s affiliated property Hotel Manager and Franchisor as additional insureds. Seller shall have
the right to have a representative of Seller or Hotel Manager be present during any physical testing
of the Property.
(b)
Due Diligence Deliveries. Not later than five (5) Business Days after execution
and delivery of this Agreement to the Escrow Agent, the Seller shall provide, to the extent in
Seller’s possession or control, the Purchaser with physical copies or digital copies (e.g. a pdf, tif
or jpg file) of all documents evidencing Property Documents by physical delivery, “dropbox” or
similar on-line data site, email or on a memory medium. If this Agreement is terminated before
Closing, the Purchaser shall return all copies to the Seller; however, if any such information was
delivered or made available to the Purchaser in electronic form, the Purchaser shall (i) delete all
copies thereof so that the same cannot be retrieved; and (ii) certify to the Seller in writing under
penalty of perjury that such deletion has been effected.
(c)
Occupant Noticing and Relocation Costs. Certain State and Federal relocation laws
may be applicable to the Purchaser, as a public agency, which would require the Purchaser to
provide certain notices to the occupants of the Property. Within five (5) Business Days after the
Effective Date, the Seller shall provide the names and addresses of all occupants of the Property,
if any, to the Purchaser. The Seller agrees to allow the Purchaser to provide any and all notices to
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occupants of the Property that are required in order for the Purchaser to comply with any applicable
laws; provided, however, (i) no relocations will be requested nor relocation notices provided prior
to the end of the Due Diligence period and (ii) prior to delivering notices to any occupants of the
Property, the Purchaser shall submit a sample of the notice to the Seller for the Seller’s review and
approval, which approval shall not be unreasonably withheld, conditioned or delayed. Purchaser
shall bear all responsibility for complying with such notice requirements, shall bear all relocation
costs and expenses payable to occupants under applicable laws, and shall indemnify Seller for all
claims related to these relocations.
(d)
Title. Purchaser’s obligation to Close is contingent upon Purchaser’s approval or
failure to provide disapproval during the Due Diligence Period of all matters affecting title to or
use of the Real Property (collectively, “Title Matters”). The intent of this Section 4(d) is to allow
the parties to have certainty regarding the condition of title and the Title Matters which are
acceptable to the Purchaser. The procedure set forth in this Section 4(d) shall not affect or
otherwise limit the Purchaser’s right to terminate this Agreement for any reason or no reason at all
as set forth in Section 4, above. Purchaser shall have until September 21, 2020, to approve or
object to any items disclosed by the Title Report. If Purchaser does not give written notice to
Seller of Purchaser’s approval or disapproval of any items disclosed by the Title Report within
said time period, then Purchaser shall be deemed to have approved the items disclosed by the Title
Report. If Purchaser gives written notice to Seller of Purchaser’s disapproval of any items
disclosed by the Title Report within said time period and Seller does not give written notice to
Purchaser within five (5) calendar days thereafter of either: (i) Seller’s elimination of or agreement
to eliminate those disapproved matters prior to the Closing; or (ii) Seller’s agreement to provide
at Seller’s sole expense such title insurance endorsements relating thereto as are acceptable to
Purchaser in Purchaser’s sole discretion prior to the Closing (each, a “Cure Notice”), then this
Agreement shall terminate immediately, unless Purchaser affirmatively agrees in writing within
five (5) calendar days thereafter that this Agreement will remain in full force and effect and that
the previously disapproved items disclosed by the Title Report are approved by Purchaser. If Title
Company issues a supplemental title report prior to the Closing showing additional exceptions to
title (a “Title Supplement”), Purchaser shall have five (5) Business Days from the date of receipt
of the Title Supplement and a copy of each document referred to in the Title Supplement in which
to give Seller written notice of disapproval as to any additional exceptions; provided, however,
Purchaser may not disapprove any exceptions that were contained in the original Title Report or
are otherwise Permitted Exceptions. Purchaser’s failure to deliver any such written notice of
disapproval within such five (5) Business Day period shall be deemed to mean that Purchaser has
approved all such additional exceptions. If Purchaser disapproves any additional exception shown
in the Title Supplement, then Purchaser and Seller will have the same rights and obligations set
forth above in this Section regarding Purchaser’s original review and approval of the Title Report.
Notwithstanding the foregoing, Seller shall cause all Title Matters which are Seller caused
mechanics’ liens or deeds of trust to be eliminated as exceptions to title on the Title Policy at
Seller’s sole expense prior to the Closing, and shall not record any documents against the Real
Property from and after the Effective Date without Purchaser’s prior written consent.
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5.
Conditions Precedent for the Benefit of the Seller. The Seller’s obligation to Close shall
be conditioned upon the satisfaction or emailed or written waiver by the Seller of all of the
conditions precedent (“Conditions Precedent for the Benefit of the Seller”) set forth in this Section
5. Any of the Conditions Precedent for the Benefit of the Seller may be waived by the Seller
unilaterally; and if so waived, such conditions shall be of no further effect hereunder. Any such
waiver shall be effective only if the same is expressly waived (i) by email from the Seller to the
Purchaser and Escrow Agent; or (ii) in a writing signed by the Seller and delivered to the Purchaser
and Escrow Agent. If the Conditions Precedent for the Benefit of the Seller are not satisfied by
the deadlines set forth in this Section 5 or expressly waived, the Seller (provided the Seller is not
in default hereunder) may provide emailed or written notice of the Seller’s conditional termination
of this Agreement to the Purchaser and Escrow Agent. After receipt of such notice of conditional
termination, the Purchaser shall have ten (10) Business Days to cure any non-satisfaction of a
condition or other default specified in the notice of conditional termination. If such matter remains
unsatisfied or the default remains uncured after the expiration of such ten (10) Business Day
period, then this Agreement shall terminate at the close of business on such tenth (10th) Business
Day. In the event of termination of this Agreement (and by operation of law the Escrow) pursuant
to this Section 5, then: (x) as set forth in the liquidated damages provision of Section 3(b)(2),
above, all rights and liabilities of the Purchaser and the Seller with respect to this Agreement shall
immediately terminate except those which specifically survive such termination; (y) Escrow Agent
shall deliver the Deposit and all interest thereon to the Seller and shall return to the Seller all funds
or other things deposited in Escrow by the Seller; and (z) Escrow Agent shall return to the
Purchaser all funds or other things deposited in Escrow by the Purchaser, less the Deposit and all
interest thereon, and less all fees and costs charged by the Escrow Agent. Notwithstanding the
preceding clause (x) of this Section 5, in the event of termination of this Agreement pursuant to
this Section 5, the Seller and the Purchaser shall cooperate with one another, execute all documents
reasonably necessary and take all reasonable steps as may be required by Escrow Agent in order
to accomplish the purposes of this Section 5. The Conditions Precedent for the Benefit of the Seller
are:
(a)

Purchaser making the Deposit into Escrow, as set forth in Section 3(b)(1), above.

(b)
The delivery by the Purchaser into Escrow of Immediately Available Funds equal
to the Purchase Price (less the Deposit and plus or minus expenses and prorations) as required by
Section 3(c) above, at such time as is necessary for either party or both parties to be ready and able
to consummate the Closing on the Closing Date.
(c)
The delivery by the Purchaser into Escrow at least one (1) Business Day prior to
Closing of all other documents and instruments required by this Agreement or reasonably required
by Escrow to complete the Closing.
(d)
As of the Closing Date, Purchaser is not in default of any of its representations or
warranties or covenants under this Agreement, or any other material terms or conditions related to
Purchaser, and all of the Purchaser’s representations and warranties under this Agreement are true
and correct as of the Closing Date.
(e)
As of the Closing Date, the Purchaser has not made an assignment for the benefit
of creditors, filed a bankruptcy petition, been adjudicated insolvent or bankrupt, petitioned a court
10

for the appointment of any receiver of, or trustee for, the Purchaser, or commenced any proceeding
relating to the Purchaser under any reorganization, arrangement, readjustment of debt, dissolution,
or liquidation law or statute of any jurisdiction, whether now or later in effect.
6.
Conditions Precedent for the Benefit of the Purchaser. The Purchaser’s obligation to Close
shall be conditioned upon the satisfaction or emailed or written waiver by the Purchaser of all of
the conditions precedent (“Conditions Precedent for the Benefit of the Purchaser”) set forth in this
Section 6. Any of the Conditions Precedent for the Benefit of the Purchaser may be waived by the
Purchaser unilaterally; and if so waived, such conditions shall be of no further effect hereunder.
Any such waiver shall be effective only if the same is (i) expressly waived by email from the
Purchaser to the Seller and Escrow Agent; or (ii) or in writing signed by the Purchaser and
delivered to the Seller and Escrow Agent. If the Conditions Precedent for the Benefit of the
Purchaser are not satisfied by the deadlines set forth in this Section 6 or expressly waived, the
Purchaser (provided the Purchaser is not in default hereunder) may provide emailed or written
notice of the Purchaser’s conditional termination of this Agreement to the Seller and Escrow
Agent. After receipt of such notice of conditional termination, the Seller shall have ten (10)
Business Days to cure any non-satisfaction of a condition or other default specified in the notice
of conditional termination. If such matter remains unsatisfied or the default remains uncured after
the expiration of such ten (10) Business Day period, then this Agreement shall terminate at the
close of business on such tenth (10th) Business Day. In the event of termination of this Agreement
(and by operation of law the Escrow) pursuant to this Section 6, then: (w) the same shall be a
default by the Seller; (x) Escrow Agent shall return to the Seller all funds or other things deposited
in Escrow by the Seller; (y) Escrow Agent shall upon receipt of unilateral notice from the
Purchaser, return to the Purchaser all funds or other things deposited in Escrow by the Purchaser,
including, without limitation, the Deposit and all interest thereon; and (z) all fees and costs charged
by the Escrow Agent shall be paid by the Seller. Purchaser is not waiving any default by the Seller
and nothing contained in this Section 6, including, without limitation, the immediately foregoing
sentence shall be a waiver of any right of Purchaser to recover damages from the Seller for any
default by Seller hereunder. Notwithstanding the foregoing clause (w) of this Section 6, in the
event of termination of this Agreement pursuant to this Section 6, the Purchaser and the Seller
shall cooperate with one another, execute all documents reasonably necessary and take all
reasonable steps as may be required by Escrow Agent in order to accomplish the purposes of this
Section 6. The Conditions Precedent for the Benefit of Purchaser are:
(a)
The deposit by the Seller into Escrow at least one (1) Business Day prior to Closing
of the Grant Deed duly executed and acknowledged by the Seller, conveying fee simple title to the
Property to the Purchaser.
(b)
The deposit by the Seller into Escrow at least one (1) Business Day prior to Closing
of the Assignment, duly executed, conveying title to the Personal Property to the Purchaser.
(c)
The deposit by the Seller into Escrow at least one (1) Business Day prior to Closing
of a duly executed affidavit in the form prescribed by federal regulations that Seller is not a foreign
person and is a “United States Person” as such term is defined in Section 7761(a)(30) of the
Internal Revenue Code of 1986, as amended.

11

(d)
The deposit by the Seller into Escrow at least one (1) Business Day prior to Closing
of a duly executed California Form 593(c) or other evidence that withholding of any portion of the
Purchase Price is not required by the Revenue and Taxation Code of California.
(e)
The deposit by the Seller into Escrow at least one (1) Business Day prior to Closing
of all additional documents and instruments as are reasonably required by the Escrow Agent to
complete the Closing.
(f)
As of the Closing Date, no lease, tenancy or occupancy agreement exists which
materially affects the Property, except for the, Property Documents (except that the Franchise
Agreement shall have terminated), any tenancies of guests who have stayed in excess of thirty (30)
days which California law requires an eviction process to relocate, and the Permitted Exceptions.
(g)
Except as described in Recital B, as of the Closing Date, there is no pending, or
threatened to be pending, any action or proceeding by any person or before any government
authority, the outcome of which could materially prohibit the use of the Property as intended by
the Purchaser.
(h)
The Escrow Agent is prepared and obligated to issue the Title Policy in Purchaser’s
favor, upon the recordation of the Grant Deed and there are no material exceptions to the Title
Policy, except for the Permitted Exceptions.
(i)
As of the Closing Date, Seller is not in default of any of its representations or
warranties under this Agreement, or any other material terms or conditions related to Seller, and
all of Seller’s representations and warranties under this Agreement are true and correct as of the
Closing Date.
(j)

The Franchise Agreement affecting the Property is terminated.

7.
Representations, Warranties and Covenants; Waivers and Releases; Seller Default. When
making the representations and warranties set forth in this Section 7, each party making a
representation and/or warranty represents that the same are true, correct and complete as of the
date hereof and shall be and are true, correct and complete as of the Closing Date. The
representations and warranties shall survive the Closing.
(a)
Representations and Warranties Regarding Authority. The Seller and the Purchaser
each hereby represents and warrants to the other that this Agreement and all documents or
instruments executed by them which are to be delivered at or prior to the Closing are, or on the
Closing Date will be, duly authorized, executed and delivered by the Seller or the Purchaser, as
applicable.
(b)
Representations and Warranties Regarding Enforceability of Agreement. The
Seller and the Purchaser each hereby represents and warrants to the other that this Agreement and
all documents required hereby to be executed by them shall be valid, legally binding obligations
of, and enforceable against, the Seller or the Purchaser, as applicable, in accordance with their
terms.
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(c)
Seller Representations and Warranties Pertaining to Legal Matters. The Seller
hereby represents and warrants to the Purchaser that:
(1)

The Seller is the sole owner of title to the Property; and

(2)
Except as described in Recital B, to the knowledge of the Seller, there is no
pending or threatened proceeding in eminent domain or otherwise, which would affect the
Property, or any portions thereof, nor any facts which might give rise to such action or
proceeding.
(d)
Seller Representations and Warranties Pertaining to Options. As of the Effective
Date, the Seller hereby represents and warrants to the Purchaser that no person has any option or
right of first refusal to purchase the Property or any parts thereof.
(e)

Intentionally Deleted.

(f)
Seller Representation and Warranty Pertaining to Occupancy. The Seller hereby
represents and warrants to the Purchaser that to the current actual knowledge of Seller, there will
be no occupancy or leasing agreements by which the Purchaser would be bound following the
Closing except for the tenancies of certain extended stay hotel guests under California law.
(g)
Seller Representation and Warranty Regarding Operation of the Property. The
Seller hereby represents and warrants to the Purchaser that to the current actual knowledge of
Seller, the Property Documents (except for the Franchise Agreement and the Hotel Management
Agreement) and the Permitted Exceptions constitute all of the oral and written agreements or
understandings concerning the Property by which the Purchaser would be bound following the
Closing.
(h)
Seller Representations and Warranties Regarding Discovery of New Information.
The Seller hereby represents and warrants to the Purchaser that if the Seller discovers any
information or facts prior to Closing that would materially change any of the foregoing
representations and warranties or cause any of the foregoing representations and warranties to be
untrue or misleading in any respect, the Seller will promptly give the Purchaser notice of those
facts and information.
(i)
AS-IS CONDITION.
PURCHASER HEREBY ACKNOWLEDGES,
REPRESENTS, WARRANTS, COVENANTS AND AGREES THAT AS A MATERIAL
INDUCEMENT TO SELLER TO EXECUTE AND ACCEPT THIS AGREEMENT AND IN
CONSIDERATION OF THE PERFORMANCE BY SELLER OF ITS DUTIES AND
OBLIGATIONS UNDER THIS AGREEMENT THAT, EXCEPT AS SPECIFICALLY
PROVIDED IN THIS AGREEMENT, AND SUBJECT TO SELLER’S EXPRESS
REPRESENTATIONS AND WARRANTIES SET FORTH IN SECTION 7 OF THIS
AGREEMENT, THE SALE OF THE PROPERTY HEREUNDER IS AND WILL BE MADE ON
AN “AS-IS, WHERE-IS” BASIS, AND SELLER HAS NOT MADE, DOES NOT MAKE AND
SPECIFICALLY NEGATES AND DISCLAIMS ANY REPRESENTATIONS, WARRANTIES
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OR GUARANTIES OF ANY KIND OR CHARACTER WHATSOEVER, WHETHER
EXPRESS OR IMPLIED, ORAL OR WRITTEN, PAST, PRESENT, FUTURE OR
OTHERWISE, OF, AS TO, CONCERNING OR WITH RESPECT TO: (1) THE EXISTENCE
OF HAZARDOUS MATERIALS OR MOLD UPON THE PROPERTY OR ANY PORTION
THEREOF; (2) GEOLOGICAL CONDITIONS, INCLUDING, WITHOUT LIMITATION,
SUBSIDENCE, SUBSURFACE CONDITIONS, WATER TABLE, UNDERGROUND WATER
RESERVOIRS, LIMITATIONS REGARDING THE WITHDRAWAL OF WATER AND
FAULTING; (3) WHETHER OR NOT AND TO THE EXTENT TO WHICH THE PROPERTY
OR ANY PORTION THEREOF IS AFFECTED BY ANY STREAM (SURFACE OR
UNDERGROUND), BODY OF WATER, FLOOD PRONE AREA, FLOOD PLAIN,
FLOODWAY OR SPECIAL FLOOD HAZARD; (4) DRAINAGE; (5) SOIL CONDITIONS,
INCLUDING THE EXISTENCE OF INSTABILITY, PAST SOIL REPAIRS, SOIL
ADDITIONS OR CONDITIONS OF SOIL FILL, OR SUSCEPTIBILITY TO LANDSLIDES,
OR THE SUFFICIENCY OF ANY UNDERSHORING; (6) USES OF ADJOINING
PROPERTIES; (7) THE VALUE, COMPLIANCE WITH THE PLANS AND
SPECIFICATIONS, SIZE, LOCATION, AGE, USE, DESIGN, QUALITY, DESCRIPTION,
DURABILITY, STRUCTURAL INTEGRITY, OPERATION, TITLE TO, OR PHYSICAL OR
FINANCIAL CONDITION OF THE PROPERTY OR ANY PORTION THEREOF, OR ANY
RIGHTS OR CLAIMS ON OR AFFECTING OR PERTAINING TO THE PROPERTY OR ANY
PART THEREOF, INCLUDING, WITHOUT LIMITATION, WHETHER OR NOT THE
IMPROVEMENTS COMPLY WITH THE REQUIREMENTS OF TITLE III OF THE
AMERICANS WITH DISABILITIES ACT OF 1990, 42 U.S.C. §§ 12181-12183, 12186(B) 12189 AND RELATED REGULATIONS; (8) THE PRESENCE OF HAZARDOUS
MATERIALS IN, ON, UNDER OR IN THE VICINITY OF THE PROPERTY; (9) THE
SQUARE FOOTAGE OF THE PROPERTY; (10) IMPROVEMENTS AND
INFRASTRUCTURE, INCLUDING, WITHOUT LIMITATION, THE CONDITION OF THE
ROOF, FOUNDATION, FIXTURES, AND PERSONAL PROPERTY; (11) DEVELOPMENT
RIGHTS, ENTITLEMENTS, EXACTIONS AND EXTRACTIONS; (12) WATER OR WATER
RIGHTS; (13) THE DEVELOPMENT POTENTIAL FOR THE PROPERTY; (14) THE
ABILITY OF PURCHASER TO REZONE THE REAL PROPERTY OR CHANGE THE USE
OF THE PROPERTY; (15) THE ABILITY OF PURCHASER TO ACQUIRE ADJACENT
PROPERTIES; (16) THE EXISTENCE AND POSSIBLE LOCATION OF ANY
UNDERGROUND UTILITIES; (17) THE EXISTENCE AND POSSIBLE LOCATION OF ANY
ENCROACHMENTS; (18) WHETHER THE IMPROVEMENTS WERE BUILT, IN WHOLE
OR IN PART, IN COMPLIANCE WITH APPLICABLE BUILDING CODES; (19) THE
STATUS OF ANY LIFE-SAFETY SYSTEMS IN THE IMPROVEMENTS; (20) THE
CHARACTER OF THE NEIGHBORHOOD IN WHICH THE PROPERTY IS SITUATED; (21)
THE CONDITION OR USE OF THE PROPERTY OR COMPLIANCE OF THE PROPERTY
WITH ANY OR ALL PAST, PRESENT OR FUTURE FEDERAL, STATE OR LOCAL
ORDINANCES, RULES, REGULATIONS OR LAWS, BUILDING, FIRE OR ZONING
ORDINANCES, CODES OR OTHER SIMILAR LAWS, INCLUDING ANY APPLICABLE
PLUMBING RETROFIT REQUIREMENTS AND ANY APPLICABLE ENERGY-RELATED
REQUIREMENTS; (22) THE MERCHANTABILITY OF THE PROPERTY OR FITNESS OF
THE PROPERTY FOR ANY PARTICULAR PURPOSE (PURCHASER AFFIRMING THAT
PURCHASER HAS NOT RELIED ON SELLER’S SKILL OR JUDGMENT TO SELECT THE
PROPERTY FOR ANY PARTICULAR PURPOSE, AND THAT SELLER MAKES NO
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WARRANTY THAT THE PROPERTY IS FIT FOR ANY PARTICULAR PURPOSE); AND/OR
(23) THE SUITABILITY OF THE PROPERTY FOR CONDOMINIUM CONVERSION.
NOTWITHSTANDING THE FOREGOING OR ANYTHING TO THE CONTRARY SET
FORTH IN THIS AGREEMENT, SELLER IS NOT RELEASED FROM ANY LIABILITY TO
PURCHASER FOR FRAUD OR BREACH OF ANY COVENANT, REPRESENTATION OR
WARRANTY EXPRESSLY SET FORTH IN THIS AGREEMENT. NOTWITHSTANDING
ANYTHING TO THE CONTRARY SET FORTH IN THIS AGREEMENT, INCLUDING,
WITHOUT LIMITATION, THIS SECTION 7(I), ANY RIGHT WAIVED BY PURCHASER
AND ANY RELEASE BY PURCHASER, SHALL ONLY RELEASE OR WAIVE THE
PURCHASER’S RIGHTS TO ENFORCE ANY JUDGMENT PERSONALLY AGAINST THE
SELLER AND SELLER’S SUCCESSORS, ASSIGNS, OFFICERS, DIRECTORS,
SHAREHOLDERS, PARTICIPANTS, PARTNERS, MEMBERS, MANAGERS, AFFILIATES,
EMPLOYEES, REPRESENTATIVES, INVITEES, CONTRACTORS, CONSULTANTS AND
AGENTS (COLLECTIVELY, THE “SELLER PARTIES”) OR ANY OF THEM. PURCHASER
IS NOT WAIVING ANY RIGHT TO BRING ANY ACTION AGAINST ANY OF THE “NONRELEASED PARTIES” (DEFINED BELOW) (I) BASED ON A THEN-EXISTING
WARRANTY OF A NON-RELEASED PARTY FOR WORK PERFORMED AT THE REAL
PROPERTY BEFORE THE CLOSING OR MATERIALS OR EQUIPMENT SUPPLIED TO
THE REAL PROPERTY BEFORE THE CLOSING, INCLUDING RECOVERY AGAINST
ANY INSURANCE POLICY OF THE NON-RELEASED PARTY; OR (II) IF THE NONRELEASED PARTY IS AN OCCUPANT, BASED ON A PRE-CLOSING BREACH OF THE
OCCUPANT’S OCCUPANCY AGREEMENT. “NON-RELEASED PARTIES” MEANS
PERSONS PERFORMING WORK AT THE REAL PROPERTY BEFORE THE CLOSING
(OTHER THAN SELLER OR ANY OF THE SELLER PARTIES) AND/OR ANY INSURANCE
POLICIES HELD BY ANY OR ALL SUCH PERSONS AND THE OCCUPANTS.
PURCHASER ACKNOWLEDGES THAT AS OF THE EXPIRATION OF THE DUE
DILIGENCE PERIOD, PURCHASER SHALL HAVE COMPLETED ALL PHYSICAL AND
FINANCIAL EXAMINATIONS RELATING TO THE ACQUISITION OF THE PROPERTY
HEREUNDER (IT BEING ACKNOWLEDGED AND AGREED THAT PURCHASER SHALL
BE DEEMED TO HAVE INSPECTED EACH UNIT WITHIN THE PROPERTY) AND WILL
ACQUIRE THE SAME SOLELY ON THE BASIS OF SUCH EXAMINATIONS AND THE
TITLE INSURANCE PROTECTION FOR THE PROPERTY AFFORDED BY THE TITLE
POLICY, EXCEPT AS SPECIFICALLY PROVIDED IN THIS AGREEMENT, AND SUBJECT
TO SELLER’S EXPRESS REPRESENTATIONS AND WARRANTIES SET FORTH IN
SECTION 7 OF THIS AGREEMENT. PURCHASER FURTHER ACKNOWLEDGES AND
AGREES THAT ANY INFORMATION PROVIDED OR TO BE PROVIDED WITH RESPECT
TO THE PROPERTY WAS OBTAINED FROM A VARIETY OF SOURCES AND THAT THE
SELLER HAS NOT MADE ANY INDEPENDENT INVESTIGATION OR VERIFICATION OF
SUCH INFORMATION AND MAKES NO REPRESENTATIONS AS TO THE ACCURACY
OR COMPLETENESS OF SUCH INFORMATION, EXCEPT AS SPECIFICALLY PROVIDED
IN THIS AGREEMENT, AND SUBJECT TO THE SELLER’S EXPRESS
REPRESENTATIONS AND WARRANTIES SET FORTH IN THIS AGREEMENT. SELLER
SHALL NOT BE LIABLE FOR ANY NEGLIGENT MISREPRESENTATION OR FAILURE
TO INVESTIGATE THE PROPERTY NOR SHALL SELLER BE BOUND IN ANY MANNER
BY ANY VERBAL OR WRITTEN STATEMENTS, REPRESENTATIONS, APPRAISALS,
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(j)

Indemnity and Release.

(1)
Indemnity. For the purposes of this Section 7(j), the term “Claims” shall
mean any and all claims, obligations, liabilities, causes of action, suits, debts, liens, damages,
judgments, losses, demands, orders, penalties, settlements, costs and expenses (including, without
limitation, attorneys’ fees and costs and any and all costs and expenses related to, whether directly
or indirectly, any and all clean-up, remediation, investigations, monitoring, abatement, mitigation
measures, fines or removal with respect to Hazardous Materials) of any kind or nature whatsoever.
The definition of “Claims” shall include, without limitation, Claims under contract law or tort law.
Each and every provision of this Section 7(j) shall survive the Closing. Purchaser acknowledges
that but for Purchaser’s agreement to each and every provision of this Section 7(j), Seller would
not have entered into this Agreement. Purchaser, on behalf of itself, its successors, assigns and
successors-in-interest (“Successors”), hereby agrees to indemnify, defend and hold Seller and each
and all of the Seller Parties (defined in Section 7(i)) harmless from any and all Claims resulting
from, related to, or based upon, whether directly or indirectly: (i) the breach by Purchaser of any
representation, warranty, covenant or obligation contained in this Agreement, or in any other
agreement, document, exhibit or instrument related hereto or referenced herein; (ii) any Claim or
Claims, if the basis of such Claim or Claims arose on or after the Closing, and if the basis of such
Claim or Claims arose from, is based upon, relates to or pertains to, whether directly or indirectly,
the ownership, operation, management and use of the Property; (iii) any Claim or Claims which
Claim or Claims (or the basis for which) arose from, is based upon, relates to or pertains to, whether
directly or indirectly, any act or omission of Purchaser; (iv) (A) any Claim or Claims that relate to
the condition of the Property on or after the Closing, including any judgment, order or settlement
under or otherwise pursuant to a lawsuit, and (B) any Claim or Claims that relate to defects in the
Property (including, without limitation, patent and latent construction defects), regardless of
whether said defects or the cause of the same arose either before or after the Closing, including
any judgment, order or settlement under or otherwise pursuant to a lawsuit; and (v) any express or
implied indemnity including equitable comparative indemnity arising out of any condominium
conversion of the Property including any Claims arising out of alleged construction defects made
by unit purchasers, the homeowners association or Purchaser. Any defense of any or all of the
Seller Parties referenced in this Section 7(j)(1), shall be at the Purchaser’s sole cost and expense
and by counsel selected by the Purchaser, subject to the reasonable approval of the indemnified
person, which counsel may, without limiting the rights of any of the Seller Parties pursuant to the
next succeeding sentence of this Section 7(j)(1), also represent the Purchaser in such investigation,
action or proceeding. If Seller or any of the Seller Parties that is being indemnified determines
reasonably and in good faith that its defense by the Purchaser is reasonably likely to cause a
conflict of interest or is being conducted in a manner which is prejudicial to Seller’s or the Seller
Party’s interests, such indemnified person may elect to conduct its own defense through counsel
of its own choosing, subject to the reasonable approval of the Purchaser, and at the expense of the
Purchaser. Purchaser hereby waives any right of subrogation as to Seller or the Seller Parties.
Each and every provision of this Section 7 shall survive the Closing and but for Purchaser’s
agreement to each and every provision of this Section 7, Seller would not have entered into this
Agreement.
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(2)
Release. Notwithstanding the following or anything to the contrary set forth
in this Agreement, the Seller is not released from any liability to the Purchaser for fraud or breach
of any covenant or warranty set forth in this Agreement. Subject to the immediately preceding
sentence and the Purchaser’s right to rely on the Seller’s representations and warranties, Purchaser
for itself and on behalf of each of its successors (collectively, the “Releasors”) by this general
release of known and unknown claims (this “Release”) hereby irrevocably and unconditionally
release and forever discharge Seller and each of the Seller Parties (collectively, the “Releasees”)
or any of them, from and against any and all Claims of any kind or nature whatsoever, WHETHER
KNOWN OR UNKNOWN, suspected or unsuspected, fixed or contingent, liquidated or
unliquidated which any of the Releasors now have, own, hold, or claim to have had, owned, or
held, against any of the Releasees arising from, based upon or related to, whether directly or
indirectly any facts, matters, circumstances, conditions or defects (whether patent or latent) of all
or any kinds, related to, arising from, or based upon, whether directly or indirectly, the Property,
including, without limitation, (i) the physical condition, quality and state of repair of the Property;
(ii) any latent or patent defect affecting the Property, (iii) the presence of Hazardous Materials in,
on, about or under the Real Property or which have migrated from adjacent lands to the Real
Property or from the Real Property to adjacent lands, and (iv) any express or implied indemnity
including equitable comparative indemnity arising out of any condominium conversion of the
Property including any Claims arising out of alleged construction defects made by unit purchasers,
the homeowners association or Purchaser.
(3)
Section 1542 Waiver. Except for Claims for Seller’s fraud or the breach of
any covenants, representations and warranties of the Seller provided in this Agreement, Releasors
hereby further agree as follows:
(A)
Releasors acknowledge that there is a risk that subsequent to the
execution of this Agreement, Releasors may discover, incur, or suffer from Claims which were
unknown or unanticipated at the time this Release is executed, including, without limitation,
unknown or unanticipated Claims which, if known by Releasors on the date this Release is being
executed, may have materially affected Releasors’ decision to execute this Agreement. Releasors
acknowledge that Releasors are assuming the risk of such unknown and unanticipated Claims and
agree that this Release applies thereto. Releasors expressly waive the benefits of Section 1542 of
the California Civil Code, which reads as follows:
“A general release does not extend to claims that the creditor or releasing party
does not know or suspect to exist in his or her favor at the time of executing
the release and that, if known by him or her, would have materially affected
his or her settlement with the debtor or released party.”
(B)
Releasors represent and warrant that Releasors have been
represented by independent counsel of Releasors’ own choosing in connection with the preparation
and review of the Release set forth herein, that Releasors have specifically discussed with such
counsel the meaning and effect of this Release and that Releasors have carefully read and
understand the scope and effect of each provision contained herein. Releasors further represent
and warrant that Releasors do not rely and have not relied upon any representation or statement
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through whom the broker or finder is making the claim shall indemnify, defend (with an attorney
of the indemnitee’s choice) and hold harmless the other from and against any and all such claims,
demands and causes of action and expenses related thereto, including, without limitation,
attorneys’ fees and costs. The provisions of this Section 9 shall survive the Closing or termination
of this Agreement.
10.
Assignment. The Purchaser may assign this Agreement to an entity in which the Purchaser
has a controlling or majority interest without the prior written consent of the Seller. Except as set
forth in the immediately preceding sentence, no party shall assign any of its rights or delegate any
of its duties under this Agreement without the prior written consent of the other party hereto. Any
attempted assignment or delegation of this Agreement by the Purchaser or the Seller in violation
of this Section 10 shall be void.
11.
Notices. All notices under this Agreement shall be in writing and sent (a) overnight by a
nationally recognized overnight courier such as UPS Overnight, or FedEx, in which case notice
shall be deemed delivered one (1) Business Day after deposit with that courier, (b) by personal
delivery, in which case notice shall be deemed delivered upon the actual date of delivery, or (c) by
email, in which case notice shall be deemed delivered upon the actual date of delivery. All notices
shall be delivered to the following addresses:
If to Seller:

Chatham RIMV LLC.
Attn: Eric Kentoff
222 Lakeview Ave., Suite 200
West Palm Beach, FL 33401
Email: ekentoff@cl-trust.com

If to Purchaser:

San Diego Housing Commission
Attn: Michael Pavco
1122 Broadway, Suite 300
San Diego, CA 92101
Email: mpavco@hdpartners.org

Copy to:

Christensen & Spath LLP
Attn: Walter F. Spath III, Esq.
550 West C Street, Suite 1660
San Diego, CA 92101
Email: wfs@candslaw.net

If to Escrow Agent:

Chicago Title Company
Attn: Verna Gregory
2365 Northside Drive
San Diego, CA 92108
Email: verna.gregory@ctt.com

The addresses above may be changed by written notice to the other party given in
accordance with this Section 11.
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12.

Risk of Loss.

(a)
Subject to the provisions of this Section 12(a), the risk of loss or damage to the
Property until the Closing will be borne by Seller. Upon the occurrence of any damage to or
destruction of the Property, Seller shall within five (5) days after the occurrence of such damage
or destruction give written notice to Purchaser (“Damage Notice”) specifying the estimated cost
to repair or restore the Property and an estimate of the insurance proceeds, if any, that will be
available with respect to such damage or destruction. The Closing shall be appropriately delayed
to provide adequate time for Seller to give the Damage Notice and Purchaser to make its election
provided for below.
(b)
If prior to the Closing there is damage to or destruction of the Property that will
cost in excess of One Hundred Thousand Dollars ($100,000.00) to repair or restore, Purchaser
shall have the right by written notice given to Seller within ten (10) days of Purchaser receiving
the Damage Notice, to elect to: (i) close Escrow in such damaged condition, in which event the
Purchase Price shall not be reduced and Seller shall not be obligated to repair or restore the
Property and all insurance proceeds shall be assigned and payable to Purchaser, and if Seller
receives any such insurance proceeds, they shall be immediately remitted by Seller to Purchaser
at Closing or, if received by Seller after Closing, promptly after receipt; or (ii) terminate this
Agreement, in which event the Deposit and all interest accrued thereon shall be immediately
returned to Purchaser, and neither party shall have any further rights or obligations to the other
party, except neither party shall be relieved of any obligations provided for in this Agreement
which expressly survives its termination.
(c)
If prior to the Closing there is damage to or destruction of the Property that will
cost One Hundred Thousand Dollars ($100,000.00), or less, to repair or restore, Purchaser shall
nevertheless close Escrow with the Property in such damaged condition, the Purchase Price shall
be reduced by a commensurate amount and Seller shall not be obligated to repair or restore the
Property, and all insurance proceeds shall be assigned and payable to Purchaser, and if Seller
should receive any such insurance proceeds, they shall be immediately remitted to Purchaser.
13.
Water Heaters. Seller hereby certifies and warrants that all water heaters in or on the
Property are braced, anchored or strapped to prevent falling or horizontal displacement due to
earthquake motions as required by State and applicable local codes.
14.

Prorations.

(a)
Real property taxes and assessments, utility costs, rents, security deposits, service
and maintenance contract payments for contracts and equipment leases that are being assumed by
the Purchaser (which assumption shall be of all service and maintenance and similar type contracts
with regard to the Property to the extent same are by their terms assignable) (“Contracts”) and
other expenses of operating the Property (provided, however, no proration shall be made with
regard to any capital improvements, as determined in accordance with generally accepted
accounting principles) shall be prorated as of the Closing. Seller shall pay all real property taxes
and assessments applicable to the period prior to the Closing, and if any such taxes are unpaid after
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the Closing, then Seller shall pay them promptly and in any event within ten (10) Business Days
after Purchaser’s written request (which shall include a copy of the relevant tax bill). Seller shall
have the right, but not the obligation, to pursue after the Closing collection from tenants of any
rents due at the Closing which are unpaid; provided, however, Seller shall not have the right to
bring any eviction proceedings against any such tenants without the written consent of the
Purchaser. Seller shall be entitled to the full amount of any refunds or rebates resulting from any
property tax appeals or requests for reassessments by Seller for tax years prior to the tax year in
which the Closing occurs. Seller shall have the right but not the obligation to file a tax appeal or
request for reassessment for the tax year in which the Closing occurs, and, if it does so, Seller shall
be responsible for processing and settling any such appeals and Seller and Purchaser shall share
the amount of any rebate or refund resulting therefrom (after first paying to Seller all reasonable
costs and expenses incurred by Seller in pursuing such appeal or reassessment) in proportion to
their respective periods of ownership of the Property for such tax year. For purposes of determining
the rebate or refund resulting from any such reassessment relative to the tax year in which the
Closing occurs, all reasonable costs and expenses of Seller incurred in connection with the filing
or prosecution of such claim shall be deducted and paid to Seller before making the allocations set
forth in the preceding sentence. This Section 14(a) shall survive the Closing as well as the
termination of this Agreement.
(b)
All revenues received or to be received on account of room rents and hotel
operations for the period prior to and including the Closing Date shall belong to Seller (with
Purchaser to remit such revenues to Seller to the extent any such revenues are paid to Purchaser
following Closing). All accounts receivable and accounts payable relating to the Hotel in respect
of the period prior to the Closing Date shall be for Seller’s sole account, and Purchaser shall not
be responsible to Seller for the collection or payment of same. Notwithstanding the foregoing,
payments received by Purchaser that are identified or otherwise recognized as relating to such
accounts receivable shall be promptly turned over to Seller. The provisions in this Section 14(b)
shall survive Closing.
15.
Franchise De-Identification. The parties acknowledge that Seller shall terminate the
Franchise Agreement at Closing but that additional time may be needed for Seller to fulfill all of
its de-identification obligations under such terminated Franchise Agreement, all at Seller’s sole
cost and expense (the “De-Identification Obligations”). Therefore, Purchaser will allow Seller and
its affiliates and agents reasonable access to the Property for thirty (30) days after the Closing in
order for Seller to fulfill the De-Identification Obligations.
16.

General Provisions.

(a)
Governing Law. This Agreement shall be interpreted and construed in accordance
with California law, without regard to any choice of law principles.
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(b)
Counterparts. This Agreement may be executed in two or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and the same
instrument.
(c)
Captions. The captions in this Agreement are inserted for convenience of reference
and in no way define, describe or limit the scope or intent of this Agreement or any of the
provisions of this Agreement.
(d)
Binding Effect. This Agreement shall be binding upon and inure to the benefit of
the parties and their respective legal representatives, successors, heirs and permitted assigns.
(e)
Modifications; Waiver. No waiver, modification, amendment, discharge or change
of this Agreement shall be valid unless it is in writing and signed by the party against which the
enforcement of the modification, waiver, amendment, discharge or change is sought.
(f)
Entire Agreement. This Agreement contains the entire agreement between the
parties relating to Purchaser’s acquisition of the Property from the Seller and all prior or
contemporaneous agreements, understandings, representations or statements, oral or written, are
superseded.
(g)
Partial Invalidity. Any provision of this Agreement which is unenforceable,
invalid, or the inclusion of which would adversely affect the validity, legality, or enforcement of
this Agreement shall have no effect, but all the remaining provisions of this Agreement shall
remain in full effect.
(h)
Survival; No Merger. This Agreement, including, without limitation, all
representations, warranties, covenants, agreements, indemnities and other obligations of the
Purchaser and the Seller in this Agreement, the representations and warranties made by Seller in
this Contract shall survive the Closing through but not beyond one hundred and eighty (180) days
after the date of Closing (the “Survival Period”), after which such representations and warranties
shall merge into the Grant Deed or any other closing documents; provided, further, that any law
suit claiming a breach or any representation and warranty made herein by Seller must be filed
within two (2) years and one (1) day of the of the date of Closing. Notwithstanding anything to
the contrary contained in this Agreement, any claim of a breach or any representation and warranty
made herein by Seller that Purchaser may have at any time against Seller will not be valid or
effective, and Seller shall have no liability with respect thereto, unless the aggregate of all such
breaches exceed $25,000.00. Seller’s liability for damages resulting from such breaches shall in
no event exceed one percent (1%) of the Purchase Price in the aggregate.
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(i)
No Third-Party Rights. Nothing in this Agreement, express or implied, is intended
to confer upon any person, other than the parties to this Agreement and their respective successors
and assigns, any rights or remedies.
(j)

Time of Essence. Time is of the essence in this Agreement.

(k)
Attorneys’ Fees. The parties agree that the prevailing party in litigation for the
breach and/or interpretation and/or enforcement of the terms of this Agreement shall be entitled to
their expert witness fees, if any, as part of their costs of suit, and attorneys’ fees as may be awarded
by the court, pursuant to California Code of Civil Procedure (“CCP”) Section 1033.5 and any other
applicable provisions of California law, including, without limitation, the provisions of CCP
Section 998. All claims, disputes, causes of action or controversies shall be subject solely to the
jurisdiction of the San Diego Superior Court, Downtown Branch.
(l)
Relationship. Nothing contained in this Agreement shall be deemed or construed
by the parties or by any third person to create a relationship of principal and agent or partnership
or a joint venture between the Purchaser and the Seller or between any of them and any third party.
(m)

Recording. This Agreement shall not be recorded.

(n)
Purchaser Approval. Where this Agreement refers to an action or approval of the
Purchaser, it shall mean the approval of the President and CEO of the Purchaser, or designee,
unless otherwise provided.
(o)
Exhibits and Recitals Incorporated. All exhibits referred to in this Agreement are
hereby incorporated in this Agreement by this reference, regardless of whether or not the exhibits
are actually attached to this Agreement. The Recitals to this Agreement are hereby incorporated
in this Agreement by this reference.
(p)
Independent Counsel. Seller and Purchaser each acknowledge that: (a) they have
been given the opportunity to be represented by independent counsel in connection with this
Agreement; (b) they have executed this Agreement with the advice of such counsel, if such counsel
was retained; and (c) this Agreement is the result of negotiations between the parties hereto and
the advice and assistance of their respective counsel, if such counsel was retained. The fact that
this Agreement was prepared or negotiated by Purchaser’s or Seller’s counsel as a matter of
convenience shall have no import or significance. Any uncertainty or ambiguity in this Agreement
shall not be construed against either party due to the fact that Purchaser’s or Seller’s counsel
prepared or negotiated this Agreement in its final form.
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(q)
Capacity and Authority. All individuals signing this Agreement for a party which
is a corporation, limited liability company, partnership or other legal entity, or signing under a
power of attorney, or as a trustee, guardian, conservator, or in any other legal capacity, represent
and warrant to one another party that they have the necessary capacity and authority to act for, sign
and bind the respective entity or principal on whose behalf they are signing.
(r)
Closing Costs. The Seller and the Purchaser shall pay the costs of the Title Policy
in accordance with Section 2, above. The Purchaser and the Seller shall each pay one-half (1/2)
of the costs of the City transfer taxes and County transfer taxes to be paid with reference to the
Grant Deed, if any, and all other stamps, intangible, documentary, recording and surtax imposed
by law with reference to any other documents delivered in connection with this Agreement, if any.
The Purchaser and the Seller shall equally share the Escrow Agent’s escrow fees. All other closing
costs shall be allocated in accordance with custom in San Diego County, California.
(s)
Hotel Employees. Seller shall, or shall cause Hotel Manager to, terminate or
arrange for the termination of all Hotel Employees, including Employees who are absent due to
vacation, family leave, short-term disability or other approved leave of absence (the Hotel
Employees who accept such employment and commence employment on the Closing Date, the
“Transferred Employees”) to be effective as of the Closing. Within thirty (30) days after the
Effective Date, Purchaser may provide Seller written notice of its intention to offer employment
prior to Closing (to be effective as of the Closing) to a sufficient number of Hotel Employees and
for a sufficient period of time so that the actions of the parties pursuant to this Agreement shall not
trigger the application of the WARN Act or applicable state Laws with respect to employees
regarding transfers of businesses. If Purchaser should provide notice pursuant to this Section 16(s)
but fail to fulfill its stated obligations thereunder, Purchaser shall be responsible for, and
indemnify, defend and hold the Seller Indemnitees harmless from and against, any Losses imposed
or incurred by the Seller, directly or indirectly, arising out of, resulting from or relating to (i) any
failure to offer employment pursuant to the notice that leads to a failure to comply with the WARN
Act as a result of the impact of this transaction on employees of the Seller and/or Hotel Manager,
or (ii) any liability under the Hotel Management Agreement as a result of the termination of any
Hotel employee including, without limitation, severance pay, unemployment compensation,
employment relocation and other employee liability costs other than payment of accrued
compensation and benefits that would otherwise be payable to an employee notwithstanding such
termination. If Purchaser should not provide notice pursuant to this Section 16(s), Seller shall have
the right to provide the Hotel Employees with any and all notices required by the WARN Act or
applicable state Laws. The Parties acknowledge that Seller intends, but is not obligated to, provide
that notice upon the expiration of the Due Diligence Period. To the extent that there is insufficient
time between the end of the Due Diligence Period and the Closing Date to allow Seller to provide
the requisite amount of paid notice to comply with the WARN Act, Purchaser agrees to give Seller
a credit at Closing equal to the . For the purposes of example only, if the WARN Act required
sixty (60) days’ paid notice and there were only thirty (30) days between the end of the Due
Diligence Period and Closing, Seller would provide hotel employees with sixty (60) days warning
and then at Closing would pay employees for all sixty (60) days’ paid notice and Purchaser would
give Seller a credit at Closing in an amount equal to thirty (30) days’ paid notice. The provisions
of this Section 16(s) shall survive the Closing.
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Exhibit A
Real Property Legal Description
Real property in the City of San Diego, County of San Diego, State of California, described as
follows:
PARCEL 2 IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA, AS SHOWN AT PAGE NO. 18040 OF PARCEL MAPS, FILED IN THE
OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, JUNE 4, 1998.
APN: 443-040-39-00
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Exhibit B
ASSIGNMENT OF PERSONAL PROPERTY AND
ASSIGNMENT AND ASSUMPTION OF CONTRACTS
FOR VALUABLE CONSIDERATION, the receipt and sufficiency of which are hereby expressly
acknowledged, Chatham RIMV LLC, a Delaware limited liability company (“Assignor”), hereby
grants, conveys, transfers and assigns to the San Diego Housing Commission (“Assignee”), all of
Assignor’s right, title and interest in and to:
(a) all occupancy agreements, if any, of space in the real property more
particularly described in Exhibit “1” attached hereto and by this reference made a
part hereof (“Real Property”);
(b) the Contracts, as defined in that certain Purchase and Sale Agreement
between the parties dated as of August 20, 2020 (the “PSA”), attached hereto as
Exhibit D to the PSA; and
(c) the Personal Property, as defined in the PSA.
The Personal Property is being transferred to Assignee without any representation or
warranty of any kind or nature whatsoever, including, without limitation, as to any representations
or warranties as to merchantability or fitness for a particular purpose.
Assignee agrees to perform or cause to be performed Assignor’s obligations, if any, under
the Contracts from and after the date of this instrument.
Each of Assignor and Assignee hereby covenants that they will, at any time and from time
to time upon written request therefor, execute and deliver to the other, its nominees, successors
and/or assigns, any new or confirmatory instruments and do and perform any other acts which the
other, its successors and/or assigns, may reasonably request in order to fully assign and transfer to
and vest in Assignee, its nominees, successors and/or assigns, and protect its and/or their rights,
title and interest in and enjoyment of, all of the assets of Assignor intended to be transferred and
assigned hereby, or to enable Assignee, its successors and/or assigns, to realize upon or otherwise
enjoy any such assets, or to effect the allocation of responsibility for performance under the
Contracts.
The provisions of this Assignment of Personal Property and Assignment and Assumption
of Contracts shall be binding upon and inure to the benefit of Assignor, Assignee and their
successors and assigns.
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IN WITNESS WHEREOF, the undersigned have executed this Assignment of Personal Property
and Assignment and Assumption of Contracts as of the ______ day of _______, 2020.
ASSIGNOR:
Chatham RIMV LLC, a Delaware limited liability company
By:____________________________
Name:_________________________
Its:____________________________
ASSIGNEE:
San Diego Housing Commission
By:__________________________________
Jeff Davis
Executive Vice President & Chief Operating Officer
Approved as to Form:
Christensen & Spath LLP
By:_________________________________
Walter F. Spath III, Esq.
Assignee General Counsel
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Exhibit C
Property Documents
Seller makes no representation that any of the following exist; and Seller has no obligation to
create or obtain any of the following that do not exist on the Effective Date of the Agreement.
Operating Statements:
• Year Ending 2019
• Year Ending 2018
• Year Ending 2017
Year-to-Date Operating Statements
Disclosure Reports
• Natural Hazard Zone
Property Tax Bill History (2016-Present)
Major Capital Contracts (2016-Present)
Site Map and Floorplans
HVAC Count
Insurance Loss Reports
Current Salary Schedule (Monthly)
Business License and Permits
Certificate of Occupancy
All active Contracts, including Service Contracts, management contracts, franchise contracts, and
all contracts for which payments are owed, will be owed at or after the Closing or for which
payments were made after January 1, 2020.
Gas and Electric Utility History (2016-Present)
Utility Bills (2016-Present)
Capital Expenditures (2016-Present) – General Ledger Detail
Drawings, Plans and Specifications, including as-builts
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Exhibit D
Contracts

PROVIDER

SERVICE

Uniguest

Software

Guest Tek HSIA

High Speed Internet/VIOP/Video on Demand

Valley Aqua Chill

Water - Hot and Cold Cooler and Service

Valley Ving Card

Key Card Service

Cintas

Fire Prevention – Multiple Facility Services

Lodgenet

In-Room Television and Internet Services

Valley Generator

Generator Maintenance

Valley Washer Dryer

Laundry Equipment Maintenance

Otis Elevator

Elevator Maintenance

Benchmark Landscaping

Landscaping Maintenance

Ricoh

Copier Lease and Maintenance

Brinks

Currency Transport

United Security

Contract Security Guards

Micros

Software Agreement

Oracle

Computer Hardware and Consulting

Freedom Pay

Credit Card Terminals and Service
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