NOTICE OF RETIREMENT AND AGREEMENT OF MUTUAL RELEASE
This Notice of Retirement, and independently, this Agreement of Mutual Release (this
"Agreement"),

dated as of October 13, 2021, is entered into by and between San Diego County

Building Trades Council Family Housing Corporation No. 1, San Diego County Building Trades
Council Family Housing Corporation No. 2, and San Diego County Building Trades Council
Family Housing Corporation No. 3 (together, the "Employer"), and Tom Lemmon (the
"Employee"), Employer and Employee are sometimes jointly referred to below as the parties.

NOTICE OF RETIREMENT AND RESIGNATION FROM ALL OFFICES
1.

Employee'sResignationfrom All Of ces. Employee hereby resigns, effective

October 13, 2021, from his employment by Employer.

Employee further resigns on such date

from all of cer positions, and from all other roles or positions that Employee holds with each of
the corporations included within the de nition of Employer, including without limiting the
foregoing, from the of ces of Board Chair (howsoever denominated) and Chief Executive Of cer.
Employee acknowledges that Employer will be taking action to remove Employee's name from
Employer's website, from all banking resolutions and authorizations, etc. Notwithstanding the
foregoing, Employee agrees that Employee's name and/or likeness may, in Employer's sole
discretion, be used and publicized in Employer's historical and biographical material.
1.1.
In addition, Employee hereby resigns effective as of October 13, 2021, as a member
of the board of directors of each of the three corporations that are included within the

de nition ofEmployer.
Employee agrees to promptly request that the Corporations Code Section 5056
"member" which has elected Employee to the board of San Diego County Building Trades
Council Family Housing Corporation No. 1, and of San Diego County Building Trades
Council Family Housing Corporation No. 2, elect a new director to serve in such director
role for each of the said corporations.
1.2.

Employer acknowledges that Employee desires to make a public announcement of
his retirement in mid-October 2021, and therefore Employer agrees that notwithstanding
the effective date of Employee's resignation from all roles and positions af liated with
Employer being October 13, 2021, Employer will defer publicizing Employee's resignation
until the earlier of (i) when such information is publicly released by Employee and (ii) midOctober 2021.
1.3.

1.4.

Employer shall pay to Employee his nal payroll and compensation for any accrued
bene ts as provided by law, with such payment to be made by Friday, October 15, 2021.
2.

Accoutrements ofEmployee'sEmployment. During the course of his employment

by Employer, Employee has been provided with various items to assist him in carrying out the
duties of his position. Those items will be handled as follows.
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2.1.
O ce. Employee will vacate his of ce, removing all his personally owned items
not later than October 13, 2021. All items in Employee's of ce not personally owned by
Employee shall be left in the of ce previously assigned to Employee.

2.2.
Vehicle. Employer has provided a vehicle for Employee to use in connection with
Employee's former job-related duties on behalf of Employer. By November 1, 202 1,
Employee shall notify Employer if Employee desires to assume the lease for the vehicle.
If the vehicle is owned (rather than leased) by Employer, Employee may elect to purchase
the vehicle for cash at the value as determined by the San Diego (Balboa Avenue) CarMax
dealer when the vehicle is washed, vacuumed, and presented to such CarMax dealer on or
before October 31, 2021.

2.3.
iPad, iPhone, and/or Laptop. Employee may purchase for the usual and customary
amount of $100 per item his Employer-provided iPad, iPhone, and/or Laptop. IfEmployee
elects to purchase such iPad, iPhone, and/or Laptop, Employee shall permit Employer's IT
consultant to makea full electronic copy of the contents of such purchased item during the
week ending October 15, 2021. The non-purchased items shall each be returned to
Employer in good working condition on or before October 15, 2021
2.4.

Credit Cards, Business Cards, Etc.

Employee shall surrender to Paul J. Dostart,

attorney for Employer, at 4180 La Jolla Village Drive, Suite 530, La Jolla, CA, or at such
other address as they agree, all Employer-billed or issued credit cards and charge cards,
and all business cards and other identi cation which associates or represents that Employee

is af liated with Employer.

RECITALS
A.

Employee has been employed as Employer's Chief Executive Of cer and has served as its

Board Chair for several years. Independent of these Recitals and the following Agreement
(including the mutual releases set forth in such Agreement), Employee has resigned from such
employment and from all of cer and other positions he holds with Employer effective as of
October 13, 2021. Employee is currently age 61 and will qualify to receive his union pension
retirement bene t commencing when he attains age 62 within the next several days. Employee
has noti ed Employer of his decision to retire at the current time.
B. Employer's Compensation Committee is in the midst of conducting a review ("Review") of the
ve-year compensation history of Employer's executive team, which executive team includes
Employee. That Review has disclosed that during such ve-year period, Employee received
certain amounts of compensation (the "Unintended Compensation") that were fully and
timely disclosed to the Employer's Board of Directors, but which both Employer and Employee
now recognize was not intended to have been paid to Employee. Employee has offered to
enter into a repayment plan to repay some or all of the Unintended Compensation, although
the precise amount of such Unintended Compensation remains undetermined. For its part,
Employer acknowledge that there may be legal limitations on an employer's ability under law
to recoup salary amounts

previously paid to a W-2 employee in situations in which the

employer was aware of and arguably approved the payment of such compensation.
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C.

Employer and Employee have not reached a nal agreement upon the cause of or fault for the
Unintended Compensation having been paid, but the parties agree that the amount of such
Unintended Compensation is material, perhaps exceeding an average of Twenty Thousand
Dollars ($25,000) per year over the ve-year period in question, but likely not exceeding an
average of about $40,000 per year over the ve-year period. Employer acknowledges and
nds that even when added to the clearly intended compensation, Employee's total
compensation continues to fall within the salary range that Employer's independent
compensation expert has opined is just and reasonable for Employee's level of responsibility
and performance results.

D. The parties wish to avoid any fractious dispute between them regarding the Unintended

Compensation, particularly in view of the many years of Employee's service to Employer,
including the results attained during Employee's leadership of Employer's business operations.
The parties have therefore negotiated this full and nal settlement of the differences between
them relating to such Unintended Compensation.
E. The parties agree that they are each entering into this Agreement for their own respective
bene t, and to con m (i) Employee's independent decision to resign from his employment
with Employer and from all of ces he holds as an agent and/or employee of Employer and as
a Director of Employer, and (ii) to specify the manner in which various accoutrements of
Employee's employment (vehicle, cell phone, credit cards, etc.) will be handled.

F.

Subject to the provisions of Section 20 below, Employer and Employee also desire to con rm
and memorialize (i) the forgiveness of any claim Employer might have to recoupment from
Employee of the Unintended Compensation, (ii) the manner in which the existing litigation
styled as Evans Hotels, LLC et al v. Unite Here Local 30 (Case No. 18-cv-02763-WQH-KSC)
(the "Evans Litigation"), to the extend such litigation involves Employer, will be handled as

between Employer and Employee, and (ii) the grant of a mutual release between Employee to
Employer of all claims either of them might have against the other.
G. The parties have jointly reviewed and participated in the development of this Agreement.
Employer hasbeenrepresented by law rm of Dostart Hannink &Coveney LLP, and Employee
has been represented by the law rm of Solomon Ward Seidenwurm & Smith LLP. It is agreed
that Employee received this execution Draft not later than Wednesday, October 13, 2021.

H. The parties agree that if this Agreement is not timely and mutually executed, it shall not be
treated by either Employee or Employer as an admission of any fact, statement, or averment
set forth in this Agreement or in any of its prior drafts, but rather this Agreement and all of its
prior drafts and the negotiations leading to this Agreement shall be recognized as an attempt
to settle a disputed claim. In such case, neither this Agreement nor any prior version of this
Agreement, nor the written and verbal discussions between Employee and Employer, shall be
admissible or otherwise referenced in any legal proceeding between the parties.
Notwithstanding the foregoing, the resignation of Employee as an employee and from each

o ce he holds with any entity included within the de nition of Employer., as set memorialized
in Sections 1 and 2 above, shall remain in full force and effect.
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4
email, to

Payment to Employee.
Employer's

Provided that Employee has returned, in person or by

attorney, Paul J. Dostart at

PJD@SDLaw.com,

a PDF of an executed

counterpart copy of this Agreement on or before November 4, 2021, then upon expiration of the
7-day revocation period provided in Section 20 below, Employer agrees to (i) promptly following
such revocation period pay to Employee by check, subject to any applicable withholding, the sum
of One Hundred Dollars ($100.00), and (ii) waive all claims against Employee for recoupment of
the Unintended Compensation as full and complete settlement of such disputed claim. Employee
understands and agrees that he is responsible for any and all taxes, assessments, or penalties
incurred in connection with the Unintended Compensation, unless such amounts have already been

paid by either Employee or Employer to the relevant government entity. Employee further
understands and agrees that should additional federal, state, or local taxes or penalties be assessed
on any amount of the Unintended Compensation, Employee shall hold Employer harmless from
and against such assessments and shall be responsible for payment of all such assessments,
regardless of whether they are assessed against him or against Employer.
5.

Continuation of Defense in Evans Litigation. Provided that Employeehas timely

executed and returned this Agreement as set forth herein, on expiration of the 7-day revocation
period provided in Section 20 below, and to the extent not otherwise required by law, Employer
agrees to continue to exercise the power to provide a defense to Employee in relation to the Evans
Litigation. Such defense shall extend only to the extent Employee is a party by reason that he was
a Director, Of cer, employee, or other agent (as de ned in Section 5238 of the Nonpro t Public
Bene t Corporation Law of the State of California) of Employer. Such defense is limited to the
extent allowed under the provisions of said Section 5238 relating to the power of a corporation to
indemnify any such person. If required by said Section 5238, the amount of any indemnity
obligation of Employer shall be so much as the court determines and nds to be reasonable.
Notwithstanding anything in this Agreement to the contrary, Employer's continued provision of
such defense in such Evans Litigation and, to the extent permitted by law, Employer's provision
of any indemnity in such Evans Litigation, is contingent upon Employee not admitting to any
liability attributable to any acts or other conduct of Employee while engaged in the scope of his
duties while acting as an agent of Employer. Employee's defense in such Evans Litigation shall
be provided by an attorney or law rm agreed to by Employee and Employer; if the parties cannot
agree upon an attorney or law rm to provide such defense then Employer shall select such
counsel. In all cases in which Employer provides such defense, Employee agrees to cooperate in
his defense as reasonably requested by the attorney or law rm which is being paid by Employer.
6

MutualReleases.

6.1 Except for those obligations of Employer expressly set forth in this Agreement, Employee, on
behalf of Employee and Employee's representatives, heirs, successors, and assigns, does

fi
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fi

fi

Incorporation of Recitals. The parties agree that the foregoing Recitals B. to H.,
inclusive, are incorporated into this Agreement as if fully set forth at this point.
3.

fi

fi

AGREEMENT

fi

fi

which is hereby acknowledged, Employer and Employee agree as follows:

fi

fi

NOW, THEREFORE, for good and valuable consideration, the receipt and suf ciency of

hereby completely release and forever discharge Employer, including its related or af liated
companies, partnerships, subsidiaries, and other business entities and its and their present and
former respective of cers, directors, shareholders, owners, agents, employees, representatives,
insurers, attorneys, successors, and assigns (referred to collectively as the "Released Parties"),
from and against all claims, rights, demands, actions, obligations, liabilities, and causes of
action, of any and every kind, nature, and character whatsoever, that Employee has now, has
ever had, or may have in the future against the Released Parties, or any of them, based on any
acts or omissions by the ReleasedParties, or any of them, as of the date of the execution of this
Agreement by Employee, including, without limitation, any and all claims arising out of
Employee's rendering of services to Employer or the termination of Employee's services,
including, without limitation, any and all claims, whether based on tort, contract, or any
federal,

state,

or

local lavw, statute,

or

regulation

or based on or

related

to the

Age

Discrimination in Employment Act (29 USC $$621-634); Title VII of the Civil Rights Act of
1964 (42 USC

$$2000e-2000e-17),

as amended by the Civil Rights Act of 1991 (42 USC

$$1981-1988); the Americans with Disabilities Act of 1990 (42 USC $S12101-12213); or the
California Fair Employment and Housing Act (California Government Code $$12900-12996)
(referred to collectively as the “Released Claims"), to the fullest extent allowed at law. The
Released Claims do not include those that the law does not allow Employee to release.
Notwithstanding the foregoing, Employee agrees to waive the right to recover monetary
damages in any charge, complaint, or lawsuit led by Employee, or by anyone else on

Employee's behalf, for any Released Claims.
6.2 Except for those obligations of Employee expressly set forth in this Agreement, Employer, on
behalf of Employer and Employer's subsidiaries, does hereby completely release and forever
discharge Employee, and each of Employee's heirs, assigns, agents, and successors, from and
against all claims, rights, demands, actions, obligations, liabilities, andcauses of action, of any
and every kind, nature, and character whatsoever, that Employer has now, has ever had, or may
have in the future against Employee or any of such heirs, assigns, and successors, to the extent
such claim, right, demand, action, obligation, liability, or cause of action is based on any act
or omission, or combination of acts or omissions, by Employee and arising from or related to
Employee's prior employment by Employer.

No Legal Action. Employee and Employer each represent to the other that neither
of them has led, initiated, or caused to be led or initiated any legal action covering any claim
released in Section 6 hereof, and each agrees that neither Employee nor Employer will ever le,
initiate, or cause to be led or initiated, at any time while such releases remain in effect, any claim,
charge, suit, complaint, action, or cause of action, in any state or federal court or before any state
7.

or federal administrative agency, based in whole or in part on any claim released in Section 6.
Further, Employee shall not participate, assist, or cooperate in any suit, action, or proceeding
against Employer or any of the Released Parties, unless compelled to do so by law.
8.
EMPLOYEE AND EMPLOYER FURTHER
Release Full and Final.
UNDERSTANDS THAT THIS AGREEMENT INCLUDES A RELEASE OF ALL KNOWN
AND UNKNOWN CLAIMS TO DATE INCLUDING KNOWN AND UNKNOWN CLAIMS
UNDER THE FEDERAL AGE DISCRIMINATION IN EMPLOYMENT ACT, AND
EMPLOYEE AND EMPLOYER EACH EXPRESSLY WAIVES HIS OR ITS RIGHTS, IF ANY,

ARISING

UNDER

CALIFORNIA

CODE

OF

CIVIL

PROCEDURE

SECTION

1542,

fi
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UNDERSTANDING AND
PROVIDES AS FOLLOWS:

ACKNOWLEDGING

THAT

SECTION 1542 OTHERWISE

"A general release does not extend to claims that the creditor or releasing
party does not know or suspect to exist in his or her favor at the time of
executing the release and that, if known by him or her, would have materially
affected his or her settlement with the debtor or released party."
9.
Costs and Expenses. Except as expressly provided in this Agreement,, the parties
agree that each party shall be responsible for the payment of his or its own costs, attorney fees,

and all other expenses in connection with the negotiation of this Agreement, and of any of the
Released Claims.
10

No Admission of Liability.

It is understood and agreed that this Agreement

represents a compromise settlement of doubtful and disputed claims, or potential disputed claims,
and the furnishing of the consideration for this Agreement shall not be deemed or construed as an
admission of liability or responsibility at any time for any purpose. It is further agreed and
understood that this compromise and Agreement are being entered into solely for the purpose of
avoiding further expense and inconvenience from defending against any or all of the Released
Claims. Employer and Employee each expressly denies liability for any and all Released Claims.
11.

Terms and Conditions Con dential. Each party agrees to hold the terms and
conditions of this Agreement in con dence. Employee shall not disclose the terms and conditions
of this Agreement to any past or present employee of Employer or to any other individual except
Employee's attorneys, accountants, tax consultants, state or federal authorities, or as may be
required by law.
Any person to whom disclosure of the terms and conditions of this
(a)
Agreement is made in accordance with this Section 1l shall be instructed that the terms and

conditions of this Agreement are con dential.
In the event that an inquiry is made to any of the parties by any individual,
(b)
other than the individuals described in this Section 11, to whom the parties are bound or required
to disclose such information, regarding the status of the dispute between the parties, the parties

may comment only that this dispute was resolved."
No party shall disparage any other party, nor shall any party make any
(c)
public statement nor do any act that is calculated or likely to result in an inquiry by any member
of the public as to any aspect of the dispute between the parties or any of the information covered
by this con dentiality provision. All parties shall make their best efforts in all respects and in
good faith to keep all information concerning the dispute between the parties or any of the
information covered by this con dentiality provision con dential and secret from any person
except the individuals described in this Section 11 to whom the parties are legally bound or
otherwise required or permitted to disclose such information.
12.

No Further Access toPremises/Representations. Employee understandsand agrees

that following the effective date of his resignations as set forth in Section 2, he may not return to

fi

fi
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fi

fi

fi
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the Employer's place ofbusiness at any time for any reason and shall not hold himself as an of cer,
employee, or representative of Employer. Notwithstanding the foregoing, on and after March 30,
2022, Employee may enter the Olivewood Community Center to attend public events scheduled
by others.
(a)

Notwithstanding the foregoing, Employer may grant Employee one or more
one-time exemptions from the prohibition against Employee entering Employer's place ofbusiness
if Employer deems this appropriate in connection with the resolution of any investigations that
relate to the period during which Employee was employed by Employer. Employee agrees to
participate in any such investigations to his full ability without the expectation of further
compensation in return for such participation.
13.

Inquiries.

Any

inquiry to Employer about Employee shall be referred to the

then current Personnel Director of Employer, who will only state that Employee was employed as
Employer's Chief Executive Of cer through October 13, 2021, and that Employer's policy does
not permit further discussion about its employees.
14.
Wages; Work-Related Injuries. Employee and Employer hereby acknowledge and
agree that all wages and other employee-accruals which have accrued to the effective date of
Employee's resignation (Section 2), have been paid or will be paid by Employer to Employee
within three business days of the effective date of Employee's resignation. Employee hereby
represents that he has incurred no unreported work-related injury or injuries through the date of

his execution of this Agreement.
15.

No Reliance: Consideration. The undersigned parties each acknowledge that they
have entered into this Agreement voluntarily, without coercion, and on the basis of their own
judgment and not in reliance on any representation or promises made by the other party, other than
those contained in this Agreement. This Agreement recites the sole consideration for the promises
exchanged in this Agreement. Each party has read this Agreement and is fully aware o ts contents
and legal effect.
16.

Legality: Survival; Binding Effect. If any one or more of the provisions of this

Agreement is held to be invalid, illegal, or unenforceable, the validity, legality, and enforceability
of the remaining provisions shall not be affected or impaired thereby. This Agreement shall
survive the performance of the speci c arrangement herein. This Agreement is binding on and
shall inure to the bene t of the parties and their respective heirs, executors, administrators,
successors, and assigns.
17.

Amendments; Integration; Headings. The parties understand and agree that this
Agreement may be amended or modi ed only by a signed writing and may not be amended or
modi ed orally. This Agreement incorporates the entire understanding and agreement of the
parties concerning its subject matter and supersedes all prior agreements and understandings
concerning such subject matter. The headings of this Agreement are for convenience of reference
only and shall not limit the interpretation of this Agreement.
18.

Authority. Each person executing this Agreement on behalf of a corporation or
other legal entity warrants that he holds the position indicated beneath his signature and that he

fi
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has been duly authorized by the corporation or other legal entity to execute this Agreement on its

behalf.
19

Governing Law: Con dential Arbitration by Sole Arbitrator. This Agreementshall

be governed by and construed in accordance with the internal laws of the State of California,
without regard to con ict-of-law principles. Venue to interpret or enforce this Agreement shall be
in San Diego County, California. Any action to interpret or enforce this Agreement shall be
conducted by con dential arbitration conducted in accord with the American Arbitration
Association rules for arbitrations before one arbitrator who shall conduct such con dential
arbitration. Notwithstanding the foregoing, the sole arbitrator who shall conduct such con dential
arbitration shall be selected by Art Pulaski if Art Pulaski is then serving either as Executive

Secretary of the California Labor Federation AFL-CIO, or on the Executive Council of such entity.
If Art Pulaski is not then serving in either of such roles, then the sole arbitrator who such conduct
such con dential

arbitration shall be selected by the then-serving Executive Secretary of the

California Labor Federation AFL-CIO.
20.
Right to ConsiderBeforeSigning:Right toRevoke. Under the Older Workers
Bene t Protection Act of 1990, Employee is advised as follows: (a) that Employee should consult
an attorney regarding this Agreement before executing it; (b) that Employee has twenty one (21)
days from the date that this Agreement is presented to Employee in which to consider this
Agreement and whether he will enter into it, although Employee may, in the exercise of
Employee's discretion, sign or reject it at any time before the 21-day period expires; (c) that, at
any time within seven (7) days after executing this Agreement, Employee may revoke the mutual
releases set forth in Section 6 by so

notifying

Paul J. Dostart

(pjd@sdlaw.com)

in

writing

(including by unequivocal email) of such revocation; and (d) that neither Employer's waiver set
forth in Section 4 of this Agreement nor Employer's duty to defend Employee in the Evans
Litigation (except as required by law) is enforceable until the revocation period has passed and
such notice of revocation has not been rendered, although Employee's resignations set forth in
Sections 1 and 2 shall remain in full force and effect in accord with the provisions of said Sections
l and 2.

21.
Counterparts. This Agreement may be executed in one or more counterparts or
duplicate originals, all of which, taken together, shall constitute one and the same instrument.
Facsimile or electronic signatures shall be equally binding as originals.

Signaturepage follows....
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